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NOTE. 

The referenced to works in English accessible to students are 
made thus: 

SoHM — Sohm's Institutes of Roman Law, translated by Ledlie (2d 

ed., 1901). - 
MuiRHEAD — Muirhead, Historical Introduction to the Private Law 

of Rome (2d ed., 1899). 
RoBY — Roby, Roman Private Law in the Times of Cicero and of 

the Antonines. 
PosTE — Poste, Gaii Institutionum luris Ciuilis Commentarii Qua- 

tuor, with a translation and commentary (3d ed., 1890). 
MoYLE — Moyle, Imperatoris lustiniani Institutionum Libri Quatuor, 

with introductions, commentary, and excursus (2d ed., 1890). 

In the translations, I have used Kriiger's edition of the Institutes 
and Mommsen's edition of the Digest (1895), Kriig'er's edition of 
the Code (1895), Kriiger and Studemund's Gains (1891), and the 
sixth edition of Bruns, Pontes luris Romani Antiqui (1893). Also, 
Dernburg, Pandekten, 5th ed., 1896; Winscheid, Lehrbuch des Pan- 
dektenrechts, 3d ed., 1870; Baron, Pandekten, 9th ed., 1896; Sal- 
kowski, Institutioneri, 7th ed.,. 1898. 

The translations from the Institutes have been revised by com- 
parison with Moyle and Abdy and Walker, and those from Gains by 
comparison with Poste and Abdy and Walker. Translations from 
the Digest have been revised by comparison with Monro, so far as 
his translation goes. 



There is no system of law in which principles are investigated 
with more good sense, or declared and enforced with more accurate 
and impartial justice, 

Kent, Commentaries, I, 547. 

Turning from the study of the English to the study of the Ro- 
man law, you escape from the empire of chaos and darkness, to a 
world that seems by comparison, the region of order and light 

Austin, Jurisprudence (3d ed.), 60. 

Es ist eine wahre und jetzt weit verbreitete Einsicht dasz das 
romische Recht zuerst und vorzugsweise in der Weltgeschichte den 
Gedanken des Rechts realisiert hat. 

Stahl, Philosophic des Rechts, I, sec. 96. 

Drei Mai hat Rom der Welt Gesetze dictirt, drei Mai die Volker 
zur Einheit gebunden, das erste Mai als das Romische Volk noch 
in der Fiille seiner Kraft stand, zur Einheit des Staats, das zweite 
Mai, nachdem dasselbe bereits untergegangen, zur Einheit der 
Kirche, das dritte Mai in Folge der Reception des Romischen 
Rechts im Mittelalter zur Einheit des Rechts; das erste Mai mit 
auserm Zwange durch die Macht der Waffen, die beiden andern 
Male durch die Macht des Geistes. Die welthistorische Bedeutung 
und Mission Roms in Ein Wort zusammengefaszt ist die Ueber- 
windung des Nationalitatsprincips durch den Gedanken der 
Universalitat. 

Ihering, Geist des Romischen Rechts, I, i. 



I. 

SOURCES AND FORMS OF THE LAW. 

Roby, I, S-i6; Sohm, sees. 11-20. 

S:c. r. Sources. 

Institutes^ I, i and 2 pr. and sees. 1-3. 

Tit. I. Justiee is the set and constant purpose which gives to every 
man his due. i. Jurisprudence is the knowledge of things divine 
and human, the science of the just and of the unjust. . . . 
3. The precepts of the law are these: to live honorably, not to 
injure another, and to give to each his due. 4. Of this study there 
are two branches, public and private. Public law is that which 
relates to the constitution of the Roman state; private law that 
which relates to the advantage of individuals. We have to speak, 
then, of private law, which is threefold (in origin). For, it is 
gathered from precepts of nature, or of the law of nations, or of 
the civil law. 

Tit. 2. Natural law is that which nature has taught all creature*?. 
For this law is not peculiar to the hiunan race but extends to all 
living things which are born in the air, or land, or in the sea. 
Hence proceeds the union of male and female which we call mar- 
riage; hence the procreation and bringing up of children. For we 
see other creatures also enjoy a knowledge of this law. 

(See Muirhead, sec. 55; Bryce, Studies in History and Jurispru- 
dence, essay XI : Pollock, History of the Law of Nature, i Colum- 
bia Law Rev. 1 1 ; Salmond, The Law of Nature, 1 1 Law Quar. 
Rev, 122; Maine, Ancient Law, 70-99.) 

I. Civil law and the law of nations are thus distinguished: all 

peoples which are governed by laws and customs use partly their 

own peculiar law, partly a law common to all men; for what any 

people has enacted as law for itself is peculiar to that state and 

is called its ius ciitilc, as it were, the peculiar law of that very 

people; but what natural reason has established among all men, 

that is equally observed by all peoples and is called the law of 

nations { ins g entium) or, in other words, the law which all nations 

make use of. 
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(See Sohm, sees. 13-17; Moyle, Institutes, 36-42; Clark, Practi- 
cal Jurisprudence, 340-63.) 

2. But a body of civil law is named from the state in which it 
obtains, as, for instance, the civil law of the Athenians. For if 
some one were to call the enactments of Solon or of Draco the civil 
law of the Athenians, he would not err. Thus also we call the law 
of which the Roman people makes use the civil law of the Romans, 
or the ius Quiritium — that which the Quiritcs use — the Romans 
being called Quiritcs from Quirinns. But whenever we do not 
add the state whose civil law is referred to, we mean our own law, 
just as when we speak of "the poet" and do not add the name, the 
great Homer is understood by the Greeks, and by us Virgil. On 
the other hand the law of nations is common to the whole human 
race. For as experience and human necessities have required, the 
races of men have settled certain things for themselves. Thus 
wars arose and captivity and slavery followed, which are contrary 
to natural law, for by natural law all men were born free from the 
beginning. From this law of nations also nearly all contracts 
have been derived, such as buying and selling, letting and hiring, 
partnership, depositiim, mutuum, and innumerable others. 

Sec. 2. Forms. 
Institutes, I, 2, sees. 3-9. 

3. Now our body of law consists of written law and unwritten 
law. The written law is made up of statutes (leges), plcbiscita, 
senatiis consulta, enactments of the emperors iprincipum placita), 
edicts of the magistrates, and answers of those learned in the law 
( respon sa prude ntium ) . 

4. A lex is what the Roman people used to enact on the proposi- 
tion of a senatorial magistrate, such as a consul. A plebiscifum is 
what the plebs used to enact on the proposition of a plebeian magis- 
trate, such as a tribune. Moreover, the plcbs differs from the 
people as species from genus. For by the name "people," all citizens 
are signified, including also the patricians and senators; while by 
the name plebs the remaining citizens are signified, without the 
patricians and senators. But upon the passing of the le.v Hortensia, 
plebiscita began to have no less force than leges. "^ 

5. A senafiis^cqnsujtiim^is what the senate commands and ordains. 
, For when the Roman people had increased to that degree that it 
; became difficult to call them together for the purpose of sanctioning 
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-enactments, it seemed right that the senate should be consulted 
instead of the people. • 

6. Moreover, the will of the emperor has the force of a statute 
(lex) J since by the lex regia, passed concerning +iis . authority, the 
people have granted him all tTieir authority and power. Therefore 
whatever the emperor .has established by his letter, or has decreed 
as a judge, or has prescribed by his edict, is clearly law ; and these 
are what are called constitutions. Clearly some of these are per- 
sonal and are not to be drawn into precedents, since the emperor 
does not so intend. For if 'he has indulged some one beqause of 
personal merit or has imposed a special penalty, or has granted 
relief without precedent, it does not go beyond the person. Others, 
o n the c ontrary, are genera l^aii d beyo nd doubt- b ind all men . 

7. The edictsof the praetors also have no small legal authority, 
and these we are wont to call the ius honorarium because those who 
bear honors, that is, the magistrates^ gave authority to this body of 
law. The curule aediles also used to publish an edict on certain 
matters, which edict is a part of the i us honorarium, 

(See Muirhead, sees. 49, 58.) ♦ 

8. Rcsponsa prudentinm are the decisions and opinions of those 

to whom it used to be permitted to expound the laws. For it was 

provided anciently that there should be persons to int-erpret the 

laws publicly, to whom the ius respondendi was given by Caesar, 

and they were called jurisconsults. -Their unanimous decisions and 

opinions had such authority that, by a constitution, the iudex was 

not permitted to depart from their statement of the law. 

(See Muirhead, sec. 59; Roby, Introduction to Justinian's Digest, 
chaps. 7-15.) 

9. The unwritten law is what usage has approxed^ - For long- 
continued customs, approved by the consent of those who follow 
them, are like statute. 

Cicero, Topica, 5, sec. 8. The civil law is that which is made up 
of statutes {leges), senatus consulta, matters adjudged, the au- 
thority of those learned in the law (iurisperitorum auctoritas), 
the edicts of the magistrates, custom, equity. 

GAiug, I, sec. 2. Moreover, the laws of the Roman people con- 
sist of leges, plehisciia, se^mtus consulta, enactments of the em- 
perors (constitiitiones principum) , edicts of those who have the 
right to issue them, responsa prudentium. 
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« 

Digest^ I, 3, 32 {lulianus). In cases for which we do not employ 
written laws, that ought to be observed which has been brought 
about by usage and custom ; and if such a rule is lacking, then what 
is nearest to and consistent with it. ... i. Immemorial custom 
is observed for statute not without reason, and this is what is called 
law enacted by_usage. For since the statutes themselves bind us for 
no other reason than because they are received by the judgment of 
the people, properly also those things will bind all which the people 
have approved without any writing; for what does it matter whether 
the people declare their will by votes or by their very acts and con- 
duct? Wherefore also this principle is most rightly received, that 
statutes are abrogated not only by the vote of the legislator, but also 
by the tacit consent of all through desuetude. 

Digest, I, 3, 34 (Ulpian). If anyone appears to be confident as to 
the custom of a city or province, I think this ought to be ascertained 
first of all : whether the custom has ever been co nfirmed in a con- 
tested Judgment. 

Digest, I, 3, 39- (Celsus). A rule which was introduced without 
peason and obtained first by mistake and afterwards by custom does 
not obtain in other like cases. 

CoDE^ VIII, 52, 2. The authority of ancient custom and usage is 
not to be despised, but it must not be carried so far that it overcomes 
either reason or statute. 

Erskine^ Principles of the Law of Scotland, sec. 16. Cus- 
tom, as it is equally founded in the will of the law giver with written 
law, has therefore the same effects. Hence, as one statute may be 
repealed or explained by another, so a statute may be explained by 
the imifonn practice of the community, and even go into disuse by 
a posterior contrary custom. 

Digest, I, 3, 38 (CalHstratus). Our emperor Severus laid it down 
in a rescript that where ambiguities occur in statutes, custom or the 
authority of cases always adjudged to the same effect ought to have 
the force of law. 

Code, VII, 45, 13 (Justinian). Let no index or arbiter think he 
must follow either decisions which he does not think were rightly 
adjudged, much less judgments of the most eminent pFefects or 
other great men, — for if some case is not well disposed of it ought 
not to be extended into a fault of other judges, since judgment is to 
be given not according to examples but according to law, — or de- 
terminations of the highest prefecture or judgments pronounced by 
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nny of the highest magistrates : but we command all our judges to 

follow truth and the footsteps of the laws and of justice. 

(See Clark, Practical Jurisprudence, 223-26, 2^55-65; Pollock, 
Essays in Jurisprudence and Ethics, 237-61.) 

Erskine, Principles of the Law of Scotland^ sec. 17. A uni- 
form tract of the judgments or decisions of the Court of Session is 
commonly considered as part of our customary law; and, without 
doubt, where a particular custo m is thereby fi xed or proved, such 
custom of itself constitutes law ;^ ut decisions, though they bind the 
parties litigating, have not^ Jheir ,own natures the authorTty'of law 
in similar cases; yet, where they continue uniform,, great weight is 
justly laid on them. Neither can the judgments of the House of 
Peers of Great Britain reach further than to the parties to the ap- 
peal, since in these the Peers act as judges, not as law givers; never- 
theless, where a similar judgment is repeated in the court of last 
resort, it must have the strongest influence upon the determinations 
of inferior courts. 

Sec. 3. Interpretation, Clark, Practical Jurisprudence, 230-44; 
Salmond, Jurisprudence, sec. 41. 

Digest, I, 3, 10-13, 17-19. 24, 26, 37. 

10. (lulianus.) Neither statutes nor senatus consnlta can be so 
drawn as to comprehend all cases which will ever happen. It is 
enough if they cover those that occur commonly. 

II.. (lulianus.) And therefore, with respect to what was at first 
enacted, a more certain rule must be provided either by interpreta- 
tion or by enactment of the emperor. 

12. (lulianus.) Neither statutes nor senatus consulta can com- 
prehend all points one by one, but when in any case their intent is 
clear the magistrate ought to proceed by analogy and thus declare 
the law. 

13. (Ulpian.) For, as Pedius says, whenever one thing or another 
is provided by statute, there is a good occasion to supply others 
which tend to the same useful result, either by interpretation or cer- 
tainly by the decision of the magistrate. 

17. (Celsus.) To know the statutes is not merely to understand 
the words, but as well their force and operation. 

18. (Celsus.) Statutes are to be interpreted liberally so as to pre- 
serve their intent. 
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14 READINGS IN ROMAN LAW. 

19. (Celsus.) Where the words of a statute are ambiguous, that 
meaning is rather to be taken which is free from absurdity, since in 
this way chiefly the intent of the statute is to be gathered. 

24. (Celsus.) It is unlawyerHke, where the whole statute has not 
been examined, to give judgment or opinion up )n a particular por- 
tion of it. 

26. (Paulus.) It is not a new proposition that older statutes are 
used to interpret later ones. 

37. (Paulus.) If the question is as to the interpretation of a stat- 
ute, first of all v%^e must find out what law the state observed pre- 
viously in like cases ; for custom is the best interpreter of statutes. 

Digest, XXXII, 25 (Paulus). When there is no obscurity in the 
words, no questioiTj2fjritent_ ought to be admitted. 

(See also Blackstone, I, 59-61, 85-91.) ' 
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11. 

JURISTIC ACTS. 

Sohm, sees. 40-45. 

Sec. 4. Nature and requisites of juristic acts. 

Arndts^ Lehrbuch der Pandekten, sec. 58. An act is a mani- 
festation of the will in the external world. It is (i) either positive 
or negative, — act in the narrower sense, or neglect or omission; (2) 
either permitted by law or contrary to law. All of these may have 
juristic results and are called accordingly j uristic ac ts in the wider 
sense. But acts whose purpose" a'ndTnfeiit is a juristic result, — that^ 
is, the e xpressions of the will directed to that end, — are cal led leg^ 
tr ansactions or juristic acts in the narrower sense ,_ 

Barctn^ Pandekten, sec. 48. The requisites of a legal transaction 
follow from its conception. It is necessary: (a) that the person, 
l^ave capacity to act, (b) that he have a concrete will, (c) that this! 
will be directed to a possible and permissible juristic result, (d) 
that this will be properly expressed. 

CoDE^ IV, 22. What is done has greater force than which is feign- 
edly expressed. 

1. (Valerian and Gallienus.) In contracts, the truth of the matter 
rather than the writing ought to be looked to. 

2. (Diocletian and Maximian.) Simulated acts, as for instance, 
that not himself but his wife had contracted, can not change the 
substance of the truth. ... , 

3. (The Same.) A purchase having been made in order to effect 
a pledge, not what was written but what was done is regarded. 

4. (The Same.) If one causes it to be written that another has 
done what was done by himself, what was done is of more force 
than what was written. 

Ill Digest, XLIV, 7, 3, sec. 2 (Paulus). A verbal obligation exists if 
such is the transaction between the parties. For if by way of joke, 
for instance, or for the purpose of demonstration, I say do you 
promise, and you answer, / promise, no obligation will arise. 

Digest, XLIV, 7, 52, sees. 9-10 (Modestinus). 

9. Even a naked consent suffices to the obligation, although it 
could be expressed in wprds. 
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lo. Rut frequently they arise from a nod alone. 

DiGESi', XXXII, 21, pr. (Paulus). A fideicommissum rmy even 
be released by a nod, provided he who releases by a nod can also 
speak, unless supervening disease operates to prevent. 

Digest, XXIX, 2, 95 (Paulus). An inheritance may be refused 
not only by words but by act, and by any other indication of the will. 

Digest, XXXIV, 5, 3 (Paulus). One who says something dif- 
ferent from what he intended neither says what his words signify, 
because he does not so intend, nor what he intends, because he does 
not so speak. 

Digest, L, 17, 142 (Paulus). He who remains silent certainly 
does not speak ; but nevertheless it is true that he d oes n ot den}[. 

Sec. 5. Cases. 

1. A and B enter into an oral agreement. A secretly intends not 
to be bound and not to do what in appearance he agrees to. Is A 
bound? Why? 

2. (a) A writes to B as follows: "I will give you $100 for your 
horse. If I do not hear from you to the contrary by return mail, I 
shall consider my offer accepted." B gets the letter and does not 
answer it. 

(b) A meets B on the street and says: "I will give you $100 for 
your horse. Unless you telephone to the contrary by to-morrow 
morning, I shall consider my offer accepted." B says nothing and 
does not telephone. Is there an agreement in either case? Why? 

(c) A has a horse in his possession belonging to B. C writes to 

B : "I am buying a horse of A. If you have any claim on the horse 

I shall expect you to notify me by return mail." B does not answer. 

May C claim that B represented he had no interest in the horse? 

1 
Sec. 6. Duress («/V, inetus), Sohm, sec. 42; Roby, II, 226-28. 

Arndts, Lehrbuch der Pandekten, sec. 61. If some one, with- 
out, any exercise of his own will, is made use of by physical force to 
bring about some result (ids absoluta), there can be no saying that 
he has acted. But force may also be applied to the will {ui's com- 
pulsiua) ; the will may be determined to perform an act through 
fear. It would be inequitable to give to an act so compelled the full 
legal effect which would otherwise follow. If the act was contrary-,to 
law, the compulsion may tend to exculpate and may make the person 
employing it liable as the original actor. Also in any event the law 
affords a remedy not only against the person employing compulsion 
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in favor of him who through duress was driven to a prejudicial ex- 
pression of his will, but exceptionally a legal transaction induced by 
duress is immediately invalid. In order that force or fear produce 
such results, it is necessary that a well-founded fear of a not in- 
considerable evil be excited by the illegal force or threats of another. 

DiGEST^, IV, 2, I (Ulpian). The praetor says: *'What is done 
through fear, I will not hold valid." Formerly the edict read thus : 
"force or fear." For mention of "force" was made to meet the case 
of compulsion applied contrary to one's will; "fear" to meet the 
case of mental trepidation because of present or future peril. After- 
wards mention of ''force^was left out because whatever is brought 
about by severe force seems to be brought about also by fear. 

Digest^ IV, 2, 2 (Paulus). Moreover force (uis) islKe impetus 
of some greater agency, whioh^can jnot Jb^ _\vithstood^ 

Digest^ IV, 2, 3 (Ulpian). Therefore this clause comprises both 
force and fear, and if anyone has done anything while compelled by 
force, he may have restitution by this edict, i. But we hold to be 
"force" that which is severe and contrary to good morals, not that 
which the magistrate rightly imposes as permitted by law and by 
virtue of the office which he holds. But if a magistrate of the Ro- 
man people or the governor of a province has done something wrong- 
fully, Pomponius writes that this edict applies ; as, for example he 
says, if such officer has extorted money from some one by terror of 
death or of scourging. 

Digest, IV, 2, 5 (Ulpian). Labeo.says that every sort of fear is 
not to be held to be metus, but only fear of a considerable evil. 

Digest, IV, 2, 6 (Gains). Moreover, for the purposes of this 
edict we call metiis, not the fear of a foolish man, but that which 
might reasonably happen to a jyery firm m an. 

Digest, IV, 2, 8, sec. 3 (Patrlus). In these cases which we have 
said are w^ithin the edict, it does not matter whether one fears for 
himself or for his children, since parents through affection are more 
intimidated on their children's account than on their own. 

Digest, IV, 2, 12, sec. 2 (Ulpian). lulianus says that he who ap- 
plies force to his debtor in order that the latter pay him is not held 
by this edict because of the nature of the actio mefns causa, which 
requires damage. But it can not be denied that he falls within the 
terms of the l ex hiUa de ni and has lost his right as a creditor. 

Digest, IV, 2, 9,.pr. and sec. i (Ulpian). We must hold metits 
to be present fear,' not the suspicion that force will be employed : 

> 

2 
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and so Pomponius writes in his twenty-eighth book. For he says 
metiis is to be held to mean fear excited, that is, if fear has been ex- 
cited by some one. And so he discusses this case : If I have aban- 
doned my farm, hearing that some one is coming with arms, does 
this edict apply? And he reports that Labeo thought this edict did 
not apply and t hat the interdict iindc in_ ceased to be applicable, since 
I do not appear to have been forcibly ejected when I did not wait 
to be ejected, but fled ; otherwise if, after armed men entered, then 
I departed : to such a case the edict would apply. The same author 
says that if you bring together a band of men and build forcibly on 
my land, both the interdict q uod tii ci. cla m and this edict apply be- 
cause I suffer you to do this through fear, and if through duress I 
give you possession, Pomponius says this edict applies, i. And it 
is to be observed that in this edict the praetor speaks generally and 
in general terms, nor does he add by whom the duress is to be em- 
ployed; and therefore, whether it is an individual who excites the 
I'ear, or a mob, or a municipal council, or an unincorporated society, 
or a corporation, this edict applies. But although the praetor in- 
cludes force brought to bear by any one, yet Pomponius says acutely 
that if I have accepted something from you or have taken your obli- 
gation in order that I liberate you or protect you from the power of 
enemies or robbers or a mob, I ought not to be held by this edict 
imless I myself have subjected you to this duress ; so if I have noth- 
ing to do with the duress, I am not held, for I seem rather to have 
accepted the reward for my service. . 

Digest, IV, 2, 21, sec. 5 (Pauhis). If, compelled by fear, I enter 
upon an inheritance, in my opinion I have become heir because, 
though if free to act I should have refused, yet through compulsion 
1 willed to enter. But I ought to be granted restitution by the 
praetor, in order that I be granted the power of abstaining from 
the inheritance. 

Code, II, 4, 13. It is contained in the perpetual edict that trans- 
actions entered into through fear are not held valid. Nevertheless 
not every sort of fear suffices for rescinding those things which are 
concluded on consent, but such duress ought to be shown as involves 
peril of life or limb or b odily suffering. 

Sec. 7. Cases. 

X. (IiiERiNG, Law in Daily Life, Goudy's translation, XVIII, 
17, 18.) A vessel has been driven on the beach and the life-boats 
are full. A passenger who has not managed to get a place offers 
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sailor who is in one of the boats £50 if he will give him his 
place, and this is accepted. Both reach the land and the sailor 
makes a claim. The passenger answers that the promise is a o 
nullity; it Avas given in a state of circimistances in which there 
could be no accountability, and at any rate under the influence of ' 
"metus qui ct in honiine constantissimo cadat" Digest, IV, 2, 6. 
Would it make a difference if the proposition had originated not 
with him but with the sailor, and the amount demanded had been 
paid at once? 

2. (Gtrtanner, Rfxiitsfalle zu Puchta's Pandekten, case 
378.) My a manufacturer of mirrors, had promised his brother-in- 
law, Z, two expensive mirrors as a reward for an accommodation; 
but later, on various pretexts, had refused delivery. One day he 
received a letter from Z, in which the latter earnestly requested 
him to carry out his promise with the added threat that he would 
make it known that his ,son, a candidate for the doctor's degree, 
was the father of an illegitimate child. M became greatly alarmed, 
as his son then had a prospect of a place as pastor of a church. 
Lest this charge, although false, would injure his reputation and 
cause him to lose the place, he therefore sent Z the desired mirrors 
at once. Z, who was in straitened circumstances, sold the mirrors 
for half price to an acquaintance, T. After a short time, during 
which M's son died, T sued M for non-delivery of two similar mir- 
rors which he had ordered and paid for. M sets up that T has 
the two mirrors sent to Z and a plea of metns founded on Z's letter. 
T claims that Z actuallv had the mirrors to sell to him and also that 
he only received one, as the other was broken by a third person. 
For whom should there be judgment? 

Sec. 8. Mistake {error). S hm, sec. 4'>. 

Baron, Pandekten^ sec. 50, TI. Cases of esgential error . These 
cases agree in this, that the actor intends an expression of his will 
and a juristic result; but he does not express the juristic result 
which he intends, — rather he expresses another which he does not 
intend, without being aware, however, that he does not intend it. 
In cases of essential error, the transaction is Jjiyalid., . • . The 
particular cases of essential error are as follows: 

I. Error as to the nature of the transaction (error in ne^ofio) — 
the actor intends to conclude a different transaction from that 
which he expresses; for example, he signs a bill of sal e in the 
supposition that it is a lease. 
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2. Error with respect to the person (r rrnf^ in ppr.<innq. '\ — the actof 
intends a different party than the one for whom he has expressed 
himself. But it is to be observed that this error is without interest 
to the actor in those cases in which the person is indifferent (e. g. 
sa les for c ash), and hence does not influence the validity of the 
transaction. 

3. Error with respect to the object (error in cor pore) — ^the actor 
intends a different object from the one Tie named in expressing his 
will. In contracts of sale, error as to qualities of the object which, 
according to mercantile understanding, determine the nature of 
the object (error in substantia) stand on the same basis as error 
with respect to the object. 

4. The s q-call cd misunderstanding is on the same basis as es-, 
sential error. That is to sav, in contracts the error is essential if 
By reason thereof a mutual assent results in appearance only; each 
party errs with respect to the will of the other and expresses an 
intention which does not correspond thereto. The error may have 
to do with the nature of the legal relation (one pays a sum as loan, 
the other receives \t as gift, so that there is neither a loan nor a 
gift), or the person of the other party (one obtains a loan from A, 
but believes he has obtained it from B, so that there is no loan, 
but instead an "unjust enrichment"), or the object (one intends 
to buy the Cornelian estate, the other to sell the Sempronian, so 
that no legal transaction results). 

Other kinds of mistake are without influence upon the validity 
of a legal transaction. . . . Also an error in the motive by rea- 
son of which the actor entered into the transaction, in general, is 
without influence upon its validity. But there are important 
exceptions. 

Digest,, XII, 6, 65, sec. 2 (Paulus). That also which has been 
given for cause can not be recovered back, as, for example, if I 
suppose my business has been helped by the donee, even though he 
had not done so, because, although I persuaded myself falsely, I 
intended to give. 

Digest, XXV, i, 72, sec. 6 (Papinian). It is true that a mistaken 
motive does not affect a legacy, because the reason for making it 
does rio t inhere in the legacy. But often a plea of fraud will apply 
if it is show^n the testator would not have made the legacy otherwise. 

Digest, XXVIII, 5, 9, pr. and sec. i (Ulpian). Whenever in- 
tending to write one man as heir he has written another, being 
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mistaken as to the man, as for example, intending to write my 
brother^ he writes my patron, Sabinus thinks that he is not heir 
whose name is written because the intent was lacking, nor he whose 
name he intended to put in because it is not written. So also if one 
is mistaken with reference to the object, as, for example, where 
intending to leave a plate one leaves a coat. Neither is due in such 
a case, whether he wrote himself or dictated to another. 

Digest, XXII, 6, 3, pr. (Pomponius). It is very important to 
know whether one is ignorant of the motive and act of another, 
or of his own rights. 

Digest^ XXII, 6, 9, pr. and sec. 2 (Paulus). It is a maxim that 
ignorance of t he law is prejudicial, but that ignorance of facts as a 
rule is not. Let us see, therefore, in what cases it appITes,'"premis- 
ing that minors (imder twenty-five years) are allowed to be ignor- 
ant of the law, which is true also of women in certain cases on 
account of infirmity of sex, and so wherever there is no wrong but 
ignorance of law they are not injured. ... 2. ^ut ignorance 
of fact is not prejudicial to any one if it is noLiiails^d^bx the greatest 
negligenceT) For what if every one in the city knows what he alone 
IS ignorant of? And Labeo lays it down rightly that we are not 
to take as a standard the knowledge of the most curious nor of the 
most negligent of men, but of one who would have been ab^e to 
know the matter in question by diligent inquiry. 

Digest, XXII, 6, 6 (Papinian). Igno rance of law jvill not help 
those seeking to acquire, but will not be prejudicial to those who 
are seeking their own. 

Sec. 9. Cases. 

1. (Ipiering^ Law in Daily Life, Goudy's translation, II, 66.) 
If a guest, in ignorance of the fact that gratuities to servants have 
been already included in the bill, has given a tip over and above, 
can he demand it back on account of this mistake ? 

2. (The Same, IV, 13.) A person of full age, who erroneously 
supposed himself to be minor, has made an alienation which, had 
he been in minority, would have been invalid; is it effectual? He 
disputes it on the ground that the will necessary on his part to 
produce legal consequences is wanting. 

3. (The Same, VI, 31.) A forester became a subscriber to a 
"Lexicon of Indo-Germanic Roots," in the belief that (instead of 
roots of words) it dealt with botanical roots; an officer ordered at 
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a second-hand bookseller's the Germanist work of Albrecht, Ueber 
die Gewere (on warranties) in the belief that it was concerned with 
firearms (Gczvehre). Is the contract null in these cases on the 
ground of essential error? What if a theologian in England should 
purchase a work on equity entitled '^ Election, Redemption, and 
Conversion"? 

4. (The Same, XIV, 20.) The managers of a theater in Z have 
engaged on brilliant terms the insignificant singer Augusta X, 
having mistaken her for her celebrated sister Antonia X. The 
error is first discovered after she has given up her existing en- 
gagement and arrives at Z. The managers refuse, on the ground 
of essential error, to fulfil the contract in her person; has she a 
claim ? 

Sec. 10. Fraud (dolus, /raus). Sohm, sec. 42. 

Salkowski, Institutionen, sec. 25, III. Fraud is the inten- 
tional creation of an error (including the taking advantage of an 
existing error) as to a fact, so as to bring about an expression of 
will occasioned by this alone. The general idea of dGhts is wider — 
crafty, dishonest conduct violating the good faith required by posi- 
tive law. The result here is the same as in case of duress. In 
nego tia bonae iide i one may demand rescissio n of the conJxacL-Qr 
indemni ty^ paid . 

Digest^ IV, 3, i (Ulpian). In th is edict t he praetor gives relief 
against the tricky and fraudulent who injure others by some sort 
of cunning in order that the former may not be enriched by reason 
of their deceit nor the latter be damaged by reason of their 
simplicity. 

1. Moreover, the words of the edict are these: **with respect to 
acts alleged to have been done with dolus mains, I will grant a 
trial if there will be no other action for these cases and there seems 
to be just cause." 

2. Now Seruius defines dolus mains thus : a certain machination 
for the purpose of deceiving another, when one thing is pretended 
and another- is done. But Labeo says it is possible for one so to 
act as to deceive another without any pretence; and that it is also 
possible for one thing to be pretended and another done without 
fraud, as they do who by dissimulation of this sort preserve or 
protect their own property or the property of others; accordingly 
he defines it thus : ^^ Dolus mains is all cunning, deception, or con- 
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trivance employed to c ircumvent, de ceive, pr delud e another.'^ 
L abeo's is the true, de/Jnit ion^-, . . . 

4. The praetor says, '^i f ther^ will. ^be-JiQ oth er action in these 
^cagfiSuT And rightly the praetor promises this action only where 
there is no other, since an a ction involving infamy ought not to be 
decreed by the praetor rashly, if a civil or praetorian action exists 
by which proceedings may be had ; and this goes so far that Pedius 
also writes in his eighth book, that even where there is an, interdict, 
b y which one can proceed , o r some exccptio , by which he can pro- 
tect himself, this e dict ceases to-app.l v. Pomponius says the same 
thing in his twenty-eighth book, and adds, **even if one is secured 
by a stipulation he can not have the ac tion de dolo: suppos^ for 
instance the stipulation was against fraud. . . . ^C ""--' — ^ 

6. Pomponiu's reports that Labeo thought that even where one 
cou ld have rest iiiilio in mtegrum this action ought not to be; and 
that if some other right of action is terminated by lapse of time, this 
action ought riot to lie, as the blame will be imputed to him who 
omitted to act, unless fraud was employed to this end also that 
time elapse. 

DiGFST, IV, 3, 6 (Gains). But he seems to have no action whose 
action is nugatory on account of the poverty of his adversary. 

Digest^ IV, 4, 16, sec. 4 (Ulpian). Pomponius also says that 
in bu}-iig and selling it is naturally allowable for the contracting 
parties to overreach each other in respect to the price. 

Code, IV, ^^,5 pr. (Diocletian and Maximian). If the governor 
of a province, being applied to, has found that you have made a 
sale of your estate, deceived by the fraud of your adversary, know- 
ing that fraud is contrary to good faith which is especially required 
in contracts of this sort, he shall command the sale to be rescinded. 

Sec. II. Cases. 

I. (Ihering, Law in Daily Life, Goudy's translation, VI, 15.) / 
An article which takes up a whole number of a magazine is after- 
wards published separately "with a special title-page, upon which, 
alongside the title, the name and volume of the magazine is given. 
A subscriber to the magazine has had sent to him by a bookseller, 
on whose list he is entered as a subscriber, a copy of this separate 
edition, and he, supposing it to be a number of the magazine, cuts 
its leaves and makes notes in it, the regular magazine number being 
only sent to him some days later. He refuses to pay for the separate 
edition, maintaining that there has been dolus in the magazine part 
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being ^^^nt later than the other, and that at any rate he was in 
essential error. Who should prevail ? Does anything turn upon the 
point whether the error in the case before us was an excusable one ? 
2. (The Same, VII, ii.) An auctioneer becomes informed that 
the persons present at the auction, being a small number, have 
made an arrangement among themselves not to raise the prices of 
the books by bidding against each other, but rather, after the auction 
is over, to put up again to auction among themselves the books 
which each of them had secured and divide the gain. The amount 
realized by them in this manner comes to more than double what 
was got by the party auctioning. The latter thinks he can claim 
the excess bv means of the actio doli; is his claim well founded ? 

Sec. [2. Subject-matter and qualifications of les^al transac- 
tions. Sohm, sec. 43. 

Salkowski, Institutionen, sec. 27. The subject-matter of a 
legal transaction in general may be all that the individual as a 
private person can legally intend except what is naturally or juris- 
tically impossible as well as what contradicts absolute provisions 
of the law or the dictates of morality and propriety (honi mores) 
recognized by positive law. 

Baron^ Pandekten^ sec. 51. The will which produces a legal 
transaction may limit itself, that is, provisions may be hit upon as 
a result of which the will does not consist purely of itself but is 
brought into combination with relations lying outside of itself. 
Such relations are uncertain circumstances on which the will itself 
depends. Accordingly, we distinguish condition ( condLc uii. time 
(dies), limitation of purpose iflJodits), and in modern times also 
consideration (caitsa, occasionally condicio), 

Salkowski, Institutionen^ sec. 27, II. A condicio is the ac- 
cessory provision which makes the operation of a declaration (of 
will) arbitrarily depend upon the occurrence or non-occurrence of 
a future, uncetlaiii.ev;.Qlit, and as such is either affirmative or nega- 
tive. According as it determines the beginning or the end of the 
operation of the transaction, it is a suspensive (precedent) or a 
resolutory (subseciyent) condition. Condiciones juris (or quae 
tacite insunt)j i. e. the actual prerequisites of its operation which 
already lie in the nature of the transaction, are not true conditions ; 
just as little the conditions imposed upon an event present, or past, 
or of necessary occurrence. ... So long as the suspensive 
confUcio-i is^ pending, the transaction continues to be inoperative ; 
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the right to be set up by it does not yet e^xist, but the possibility of 
its comniencement receives certain juridical consideration, and a 
personal link exists between the parties. The occurrence as well 
as the lapse of the condition puts an end to the uncertainty which 
attends the operation of the transaction: the lapse, because as re- 
gards the commencement of the right it terminates the operation 
of the transaction as from the first; the occurrence, because impart- 
ing operation to it, so that now the relation in question is treated as 
one created by the conditional declaration of will, the obligation 
as one already established at the moment when the will was declared 
(although still suspended in its operation), and the real legal rela- 
tion as being one indeed now for the first time, but arising in a 
direct manner. . . . Reversely a transaction concluded under 
a resolutory condition has full operation at once, and has retro- 
spective efl'ect upon the occurrence of the condition. (Whitfield's 
translation.) 

KuNTZE^ CuRSUS DES RoMiscHEN Rechts, scc. 465. I^j es^ is a 
limitation in po int of time of thejio ssjhility of fp akinp^ an acquired 
rigiiLxSecii^. The limitation may determine the beginning ot the 
end (soTcalled dies a quo and ad qnem ). The determination of the 
beginning, which is a pure provision as to time, does not pos tpone 
the ori gin but onl y the taking effect jofJIi£.ji§ht. ... 

'^odus is the encumbering of a right gratuito usly acq uired by 
so me sort of pe rformance (e. g. "that you build a monument'). 
Tfieself -limitation of the will oFtlie' actor is here indirect. It 
consists in this, that the disposition (by way of gift or testament) 
appears diminished in value indirectly through this encumbrance. 
The dispo'sition is n ot dependent up on_ performance of the imposed 
d uty, but the lA tter_is.^enf orceable, jmay be. the subject .of a suit, 
and mav be secured by surety. 

Sec. 13. Representation. Sohm, sec. 45. 

Baron^ Pandekte^n, sec. 65, II. Representatives are persons who 
act instead of the persons whom the legal transaction concerns. 
Representation is conceivable in two ways: in the expression of 
the will and in the will itself. 

I. Representation in the expression of the will, that is, so that 
the persons whom the legal transaction concerns, themselves de- 
termine the content thereof and merely leave the expression of 
their will to be performed by another, that is, by a messenger who 
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IS an organ for the expression of their conclusion, just as a lettfer 
would be. This is permissible exce pt so far as the form of the 

^^SSl -ir?!l?3.^i2S_^^^^^^^ ^^» — permissible therefore in consensual 
contracts, n ot pen Tiissible_i_n_ formal contracts rsti pulatinns V . . ~ 

2. Representation in the will", that is, so that the persons whom 
the legal tran^saction concerns do not themselves determine its con- 
tent; rather the determination is left to another, and perhaps in- 
structions are given him according to which he is to conduct him- 
self. Such a representative does not express another^s will, but 
his own, which he himself forms and which must be recognized by 
the person represented. Even the giving of instructions does not 
alter th is conception , since the principal has merely directed inten- 
tion upon the legal transaction ; the conclusion of it is done by 
the representative, and is his personal act. Representation in will 
is even to-day entirely unpermitted in certain cases : namely in trans- 
actions of family law (marriage, adoption, emancipation), also 
in making a testament, also in the old Roman law i n^ mancipatio n 
in cessio in ju re, also in Justinian's law to a certain extent in enter- 
ing upon an inheritance. But where it is permissible, it may be 
conceived in two wSVb". Xiither the representative declares expressly 
that he performs the act for another in the name of another, or he 
makes no such declaration and acts in his own name. 

Digest^ III, 3, i (Ulpian). A procurator is one who manages 
the business of another by the mandate of his principal. There 
may be a procurator for all affairs or for one matter, appointed in 
his presence, or by messenger, or by letter; although some, as 
Pomponius writes in his twenty-fourth book, do not think one is a 
procurator who undertakes a mandate as to one matter, just as he 
certainly is not properly called a procurator who undertakes to 
carry an article or a letter or a message. But it is the better opinion 
that he is also a procurator who is appointed for one matter." The 
use of the procurator is extremely necessary in order that those 
who are unwilling or unable to attend to their own affairs may sue 
or defend through others. 

Gaius^ II, sec. 86. Acquisition is made for us not only by our- 
selves but also by those whom we have in potestas, manus, or man- 
cipium (i. e. children, wives, slaves) ; .likewise by those slaves in 
whom we have a usufruct; likewise by those free men or slaves of 
another whom we possess in good faith. 
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Gaius, Institutes, II, sec. 95. From this it appears that in no 
wa}^ can acquisition be made for us by free men whom we neither 
hold subject to our power nor possess in good faith, and likewise 
not by slaves of others of whom we have neither usufruct nor law- 
ful possession; and this is what is meant by the comnion saying 
that acquisition can not be made for us by a strange person. 

Paulus, Sententiae, V, 2, sec. 2 (Huschke, Jurisprudentia 
Antejustiniana, 529). Nothing can be acquired for us by free 
persons who are not in our potestas; but for reasons of utility it is 
the received doctrine that possession may be acquired for us by a 
procurator. 

Digest, XLT, i, 53 (Pomponius). Those things which are ac- 
quired by the iits cmile, as for example by stipulation, we acquire 
through those who are in our potestas; but what is acquired by 
natural law, such as possession, we acquire if we will through 
any one. 

Digest, III, 5, 23 (Paulus). If Ihave given money to a pro- 
curator with this . intention, that it become the property of my 
creditor, the property indeed is not acquired by the latter through 
the procurator; nevertheless the creditor could make the money 
his own, even against my will, by ratifying, because the procurator 
in receiving the money acted only in the business of the creditor; 
and thus I shall be released by the ratification of the creditor. 

Sec. 14. Time. 

Dernburg, Pandekten, I, sec. 88. ^Statutes, releases of jurisdic- 
tion, and legal transactions frequently have to do with determina- 
tions of time according to years, months, weeks, or days. There is 
seldom special provision as to the manner in which the reckoning 
of these periods of time is to be proceeded with. To assist therein 
certain general rules have grown up which supplement the calendar 
and the customs of business. 

a. The simplest method seems to be to count from the moment 
in which the initial event occurs till the reckoning is fulfilled. This 
mode of reckoning is called the natural, — naturalis compntatio ; or 
reckoning of time a rnoniento ad momentum. 

b. The foregoing method is as a rule unknown to the law. The 
law instead reckons periods of time by whole days — in dies — so 
that the calendar day from midnight to midnight stands as one 
point of time, and lesser subdivisions of time are not considered. 
This mode of reckoning is termed the civil, — computatio citiilis. 
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The civil appears inadequate and incomplete. But it is neverthe- 
less well warranted. For the moment at which a legally material 
event, the establishing whereof by a period of years comes in ques- 
tion, is complete, — e. g. the acquisition of possession of something, — 
often can not be determined with safety after lapse of time. At any 
rate, the difficulty of determination • would bear no relation to the 
result. For whether a couple of hours more or less have to run is 
usually immaterial. It is sufficient that the mode of reckoning is 
uniform and certain. 

Nevertheless the natural mode of reckoning must be applied 
where, not a period of time, but a point of time comes in question. 
Therefore the moment decides the priority of birth or death of two 
persons. The same is true in questions of priority of real rights. 
For example, liens upon the same thing created on the same day 
but at different hours take priority among themselves according to 
the sequence of hours. 

Digest, 11, 12, 8 (Paulus). By the Roman custom a day begins 
at midnight and ends upon the following midnight; and whatever 
is done in these twenty-four hours, that is, two half nights and the 
intervening daylight, is as though it was done at any hour of day- 
light you will. 

Digest^ XXVIII, i, 5 (Ulpian). Let us see at what age males 
or females may make a testament. The better rule is that in the 
case of males the fourteenth year and in the case of females the 
completed twelfth year is to be taken. But ought one to have 
exceeded his fourteenth year in order to be able to make a testa- 
ment or does it suffice to have completed it? Suppose some one 
born on the first of January has made a testament on his very 
birthday; is the testament valid? T say it is valid: Further I say 
if he made it after midnight of the day before, the testament is 
valid, for he is now considered to "have completed his fourteenth 
year, as Marcianus thought. 

Digest, XXXVIII, 9, i, sec. 9 (Ulpian). What we say to the 
effect that honorum possessio must be prayed for in a hundred days 
is to be understood thus, that honorum possessio may be prayed for 
even on the very himdredth day. 

Digest^ LXI, 3, 6 and 7 (Ulpian). 

6. In adverse possession we do not reckon from moment to mo- 
ment, but the whole last day. 
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7. Therefore he who begins to possess at midnight on the first 
of January completes his adverse possession at midnight of the 
day before the first of January. 

Digest^ L, 16, 134 (Paulus). One is said to be a year old, not 
immediately when he is born, but on the three hundred and sixty- 
fifth day; and clearly at the beginning, not at the end of the day, 
because by the civil method we reckon a year not by moments of 
time, but by days. 

Dernburg, Pandekten^ I, sec. 90. If by statute or through a 
legal transaction a time is fixed for the performance of an act, much 
more important than the number of years, months, or days is the 
question from what time it begins to run and what will stop its run- 
ning. For the most part, it begins to run when the general objective 
prerequisites of performance of the act are present, and continues so 
long as these exist. Such a reckoning is an unbroken one — 
continuum tempus. Such is the rule, for example, when the limita- 
tion of an action begins to run at once upon the arising of a cause 
of action, or a term for entering upon an inheritance is to be reck- 
oned immediately from the death of the decedent. 

But in certain cases hindrances based on the special facts of the 
case delay the beginning or the running of the period of time fixed 
for performance of the act. Then the reckoning of time is said 
to be ntilis. 

At Rome such hindrances were: 

a. Inaccessibility of the tribunal before which the act had to take 
place. 

h. Circumstances which prevent the person obliged not only 
from personal performance of the act, but also from the appoint- 
ment of a representative. For example, imprisonment, severe 
illness. 

c. Impossibility of finding him to whom a notice or declaration 
(e. g. extra-judicial one) was to be delivered. 

d. Finally, also, excusable ignorance of the person obliged that 
a fixed time for the act in question was running against him. 

Sometimes these hindrances stop only the beginning of the period 
of time. Such is the rule in the reckoning utilis of the period of 
limitation of equitable suits. 

Sometimes they also suspend the continued running of the period 
of time. Especially, the Romans reckoned the term for recognition 
of a honorum posse ssio in such a way that single days on which 
hindrances existed should not be counted. 
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Sec. 15. Cases. 

1. (IiiERiNG, 1-Aw IN Daily Life_, Goudy's translation, II, 34.) 
How is the day at an inn to be reckoned ? Docs the cuiilis or natur- 
alls compntatio apply to it ? For example, is a guest who arrives at 
three o'clock in the morning entitled to remain till three p'clock 
of the following morning, or may the landlord charge him for two 
days (or, as the case may be, nights) ? 

2. Which is to be applied in the following cases, tempus con- 
tinuum or tempus utile, 

a. A collects money from B for C and conceals from C that he 
has collected it till after the period of limitation is past. 

h, A collects the money and holds it without notifying C. C 
suspects B has paid, but does not inquire of A till the period of 
limitation has clasped. 

c, A and B had been partners. A war breaks out and A is drafted 
into the service ; while he is absent on service, the period of limita- 
tion for an accounting elapses. 

d. A forcibly dispossesses B from B's land. B dies a week later 
. leaving an insane heir to whom his rights pass. The latter dies in 

six months, and his heir is an infant cousin. 
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EXERCISE AND PROTECTION OF RIGHTS. 

Sec. isa. Exercise of rig:ht5. 

Digest^ L, 17, 55 (Gaius). No one appears to act wrongfully 
who makes use of his own right. 

Digest, XXXIX, 3, i, sec. 12 (Ulpian). Finally, Marcellus 
writes that there can be no action, not even the actio de dolo, 
against one who by excavating on' his own land has diverted his 
neighbor's spring; and certainly there should be no action if he 
has done this, not for the purpose of injuring his neighbor, but of 
improving his own land. 

Digest, XXXIX, 3, 2, sec. 9 (Paulus). Likewise, Labeo says 
that if one neighbor turns away a flood so that the water shall not 
reach him, and in this way causes injury to another, the actio 
aquae phaiiae arcendae can not* be brought against him. Which 
opinion is the more correct if only he does this, not with the inten- 
tion of injuring you, but of preventing injury to himself. 

Dernburg, Pandekten, I, sec. 41. One may exercise his rights 
to a hair's breadth, so long as he keeps within the limits of the law, 
even though he thereby removes existing conditlbns which are 
advantageous to another, and .even if the disadvantage to the other 
is far out of proportion to the advantage to himself. Such an 
.exercise of a right is no wrong, and its results are not injuries in 
the legal sense, — that is, are not infractions of law. 

Nevertheless, this can not be carried out to the furthest extreme. 
f In the end, the right is appoin ted to serve human needs. There- 
fore it is not permissible for one to misuse his right solely for the 
purpose of injuring another. Such dolus cre ates liabilit y. 

This principle is most readily apprehendecTTn the law as to neigh- 
lx)rs. Here it obtains its earliest practical application. Xhe s o- 
ca lled malicious building is not to be suffer f^H ; f^vpn ^^^ WnU Higg-in g 
a we ll merely to dry up thereby the well of a ueigjibon ^ 

Bell, Principles of the Law of Scotland, sec. 966. He may 
establish on the very verge of his ground, manufactories, erect 
chimneys, furnaces, steam-engines, or lime kilns, open quarries of 
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stone or mines of coal, however disagreeable or inconvenient in 
direct or consequential effect, p rovided he avoid nuisance , and act 

not inmergL gpite or nia h'ce — in aciiiulationem uicini. " ^ 

T'he restraint which is grounded on the principle of qemnlatig 
uicini may affect acts positive or negative. And so, to entitle one 
to redress against any operation of a proprietor on this ground, a 
case must be made out of mere malice, or at least iiselej;s caprice 
o r annoyan ce. But it will not on this ground be lawful to interfere 
with the site of a useful erection, on merely showing that it might 
have been placed elsewhere with equal convenience to the owner 
and less offense to his neighbor. On the other hand, where one 
objects to the proceeding with any innocuous operation on a subject 
of common interest, he may be opposed by showing that his opposi- 
tion is merely in aemnla tioncm "idcim- 

Berniioft, Das BOrgerliciie Reciit (in Birkmeyer, En- 
cyclop'die der Rfchtswissenschaft) sec. 8i. The legal bounds 
to the exercise of a right depend upon the nature of right in ques- 
tion. Thus, the exercise of property in land is considerably limited 
in favor of neighbors. But the code has also a general limitation. 
Namely, every exercise of a right is unwarranted which has for its 
sole purpose to cause injury to another ("Malicious [chikanose] 
exercise." German Civil Code, sec. 226.) 

German Civil Code, sec. 226. The exercise of a right is not 
permissible when the onty possible object is to cause damage to 
another. 

(See Phelps v. Nowlen, 72 N. Y. 39; Letts v. Kessler, 54 Ohio St. 
73; Allen V. Flood, [1898] A. C. i.) 

Sec. 16. Cases. 

I. (Ihering, Law in Daily Life, Goudy's translation, X, 17.) 
The following case is taken from a German newspaper: For some 
years an American has been in possession of that part of the island 
of Capri beneath which lies the famous Blue Grotto, and he asserts 
that as he is owner of the land and soil there, all that is beneath 
them, viz., the Blue Grotto, also belongs to him. This Grotto is in 
possession of the town of Capri, whose municipal council receives 
an entrance fee from all persons visiting the grotto, and has no 
intention of voluntarily surrendering its property to the Yankee. 
The latter has accordingly raised an action. If he loses it he can 
still do an evil turn to the grotto by boring a hole from above 
through the vaulting whereby the present beautiful reflection of 
light in the interior would immediately disappear. May he do this 
legally ? 
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2. (The Same, X, 30.) The following case occurred in a small 
town: An innkeeper there had sought to purchase a small piece 
of neighboring ground, close to his dining room, on which there was 
a midden, but was prevented from doing so by the extravagant 
price demanded by the owner. In order to force him to consent 
to the price asked, the owner made his farm-servant every day, 
about dinner-time, when the guests were assembled in the room, 
stir up the midden by a long pole, with the result that the guests 
left. The innkeeper brings an action to have this stopped, in which 
the defendant pleads that the midden is legally his and he can use 
it as he pleases. How should the case be decided? 

3. (Stammler^ Praktische Pandektenubungen, XXI, I.) 
A's house is bounded on one long side* by a court belonging to A, 
on the other by B's house, and on the gable side by B's house- 
garden, \yhich hitherto has been cut off from A's view. A now 
builds more rooms which receive sufficient light from windows on 
the court, but in order to get a good view and also, perhaps, to in- 
dulge his curiosity, he puts an additional window in the gable end, 
from which B's garden is completely overlooked. As this is dis- 
agreeable to B, he puts up a wall twenty feet high about three 
feet from the wall of A's house, which cuts off nearly all the light 
from the window and entirely destroys the view. Must B remove 
the wall? Would it matter whether A's new room could obtain 
light and air from a window on any other side except one directly 
over B's garden? 

Sec. 17. Self-help. Sohni, sec. 46. 

Windscheid, Lehrbuch des Pandektenrechts, sec. 123. Who- 
ever is injured in a right, or believes himself injured, must apply 
to the State for help. Self-help conflicts with the existence of the 
political order; it subjects the weaker to the error and arbitrary 
will of the stronger. Hence as such it is forbidden. But while the 
Roman law recognized this in general, indirectly also in that it ex- 
pressly pronounced self-defense permissible, yet it attached penal 
consequences, not to self-help as such, but only to its most import- 
ant forms ; morever, it left self-help, both in civil and criminal law, 
to general provisions as to unlawful force and duress. 

Dernburg, Pandekten^ I, sec. 125. Self-help is either self- 
defense or self-redress. Self-defense is the maintenance by one's 
own strength of existing circumstances against the attacks of 
3 
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another. The principal case is resistance to disturbances of pos- 
session. Self- redress is the establishing by our own strength of a 
condition corresponding to our right. Especially is enforcement 
of claims, as for instance, by taking the object claimed, to be classed 
as self-redress. 

9 

As a rule, self-defense is lawful, but self-redress is not lawful. 

Self-redress, however, is lawful in case of necessity, that is, if 
the help of the sovereign would come too late to prevent irreparable 
injury. 
// Self-redress is also permissible when it is provided for by con- 
tract, so far as it keeps within the limits of the agreement. 

Digest^ IX, 2, 45, sec. 4 (Paulus). Those who have committed 
an injury when they could not otherwise defend themselves are 
innocent. For all laws and all systems of right permit one to 
defend force by force. But if, in order to defend myself, I have 
thrown a stone at an adversary and have hit, not him, but a passer- 
bv, I shall be liable under the lex Aquilia; for the law concedes the 
right to strike the forcible aggressor only, and this only if done for 
the purpose of defense, not iffor revenge. 

Digest,, XLIII, 16, i, sec. 27 (Ulpian). Cassius writes that it 
is permissible to repel force by force, and this right is created by 
nature. 

Digest^ IV, 2, 13 (Callistratus). Moreover, there exists a decree 
of the emperor ]\Iarcus in these words: ''It is best if you think 
you have any claims to try them by actions." When Marcianus said, 
*'I have done no violence," Caesar said: "Do you think there is 
only violence in case men are wounded ? There is violence whenever 
one reclaims what he thinks is due him otherwise than through a 
judge. Therefore whoever is shown to me to possess or to have 
taken rashly and without any judge any property of his debtor or 
money due him not paid him voluntarily, and to have laid down 
the law for himself in the matter, shall^not have the rights of a 
ci:editor." "^ 

Code, VIII, 4, 7 (Valentinian, Theodosius, and Arcadius). If 
any one has gone to such audacity of madness a^ to forcibly invade 
the fixed possession of property by the fisc or by any person 
soever, even an owner shall restore the possession which he so took 
and shall lose his ownership of the property ;^ but if he so invades 
the possession of property belonging to others, he shall not only 

^ See Newton v. Harland, 1 Manning & Gr. 644. 
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restore it to those who had possession but also shall be compelled to 
restore the value of the property. 

Sec. 18. Cases. 

1. (Ihering, Law in Daily Life, Goudy's translation, I, 32.) 
If I have left my seat in a railway car for a moment, may I forcibly 
remove a passenger who takes it? Should the penal sanction im- 
posed by Roman law upon self-help deter me from doing so? 

2. (Girtanner, Rechtsf.alle zu Puchta's Pandekten, 
XCVL) The parish R claims and exercises the right to drive its 
herds across the court of Z, who holds a neighboring estate. This 
right is disputed by Z and is the subject of a pending action! One 
day during the pendency of the proceeding, as the herder of the 
parish is about to drive the herd across the court, by Z's order the 
gate of the court is closed. The council is notified, but its demand 
that the gate be opened is not complied with. Thereupon the 
council submits to a lawyer the question whether, if Z persists in 
shutting the gate it may send a blacksmith to break it open and 
allow the herd to proceed or must await the delay of legal proceed- 
ings. What answer should be given? 

Sec. 19. The I ggis ac tjimes. Sohm, sees. 47-48; Muirhead, sees. 
33-41; Roby, II, 339-46; Greenidge, Legal Procedure of Cicero's 
time, 49-78. 

Gaius^ Institutes^ IV, sees. 11-30. 

11. The actions which the ancients were accustomed to use were 
called legis actioites, either because they were declared by statutes, 
since then the edicts of the praetors, by which many actions have 
been introduced, were not in use, or because they were accom- 
modated to the words of the statutes themselves, and so were held 
as immutable as the statutes. Wherefore he who so brought his 
action for vines cut down that in his action he named vines was 
held to have lost his case; because he ought to have named frees, 
since the law of the XII Tables on which the action lay for vines 
cut down spoke generally of trees cut down. 

12. Moreover, one brought a le^ s acti o in five ways: Sacra- 
mento, per iiidicis postulationem, per condictionem, per manus in- 
iectionem, per pignoris capionem, 

13. The actio sacramenti was general, for in cases in which it 
was not provided by law that a different action should be brought, 
action was by sacramentum; and this action then was as perilous 
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in case of fraud as the action for a certain sum of money loaned 
is at this time, by reason of the sjwnsio whereby the defendant is 
imperiled if he rashly deny, and the restipulation whereby the 
plaintiff is imperiled if he seeks what is not due him ; for he who 
was defeated was liable for the amount of the sacrdmcntum by way 
of penalty ; and that fell to the public, and sureties for that purpose 
were given to the praetor, not as to-day, when the penalty of the 
s^pjisio and restipulatio iijyQCS to tlie_p arty \\^o ^Ti^-i^iiil^*— 

14. Moreover, the penalty of the sacramcntnm was either five 
hundred asses or more. For in cases involving a hund r ed as ses or 
more, they contended with a sacramentum of five hundred asses, 
but in cases involving less, with one of fifty asses; since it was thus 
provided by a law of the XII Tables. But if the controversy was 
over the freedom of a man, although a man is of the highest value, 
nevertlieless it was provided by the same law that they should con- 
tend with a penalty of fifty asses, a provision in favor of liberty in 
order that those who asserted freedom should not be burdened. . . - 

16. If the action was in rem, movables or things capable of motion 
which could be borne or led into court were vindicated before the 
magistrate in this manner : the one who vindicated held a wand ; 
then he laid hold of the thing itself, as for example a man, and 
spoke thus: "7 say this man is mine by the law of the Qnirites 
according to his condition; OrS I have said, behold, I lay upon him 
my staff j^ and at the same time he laid his wand upon the man. 
His adversary likewise spoke and did the same things. When each 
had so vindicated, the praetor said : "Let go the man both of you." 
They let him go. Then he who had first vindicated interrogated the 
other thus: "7 demand whether yon will say for what reason yon 
have vindicated?" The other answered : "I did right when I laid 
my staff upon him,'' Then he who had first vindicated vSaid : ''Since 
you have vindicated zvrongfully, I challenge yon to a sacramentum 
of five hundred asses.'^ His adversary said also : ''And I likewise 
you/' Or they might name a sacramentum of five hundred asses. 
Then they followed the same course as in actions in personam. 
Afterwards, the praetor assigned the uindiciae to one or the other 
of them, that is, he made one interim possessor and commanded him 
to give his adversary security for the subject of the suit and its 
profits. The praetor himself also took from each additional sureties 
for the sacramentum, because that fell to the public. Moreover, 
they used the wand as it were in place of a "spear, "a sort of sign of 
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just ownership; because they believed those things theirs especially 
which they had taken from enemies; hence in trials before the 
centumniri a spear is set up. 

17. If the thing in dispute was such that it could not be brotight 
or led into court without inconvenience, as a column or a herd of 
some sort of cattle, some part was taken from it ; then the vindica- 
tion was made upon that part, as if upon the whole thing present in 
court. And thus one sheep or goat from a flock was led into court, 
or even a little wool was taken from it and brought into court; but 
from a ship or a column some part was broken off. Likewise, if the 
controversy was over an estate or buildings, or an inheritance, some 
part was taken off and brought into court, and thereupon vindication 
was made upon that thing as if upon the whole thing present in 
court; as, for example, from an estate, a clod was taken, and from 
buildings, a tile. . . . Now condicere in the old tongue means 
i n ^n'j^e }intic e. 

18. Therefore this action was properly called a cgndicfijQ, for the 
plaintiff used to give notice to his adversary to appear in thirty days 
to take a index. But now improperly we call an action in personam 
a condiction, that is, an action in which we set up in our claim that 
something ought to be given us; for at this time there is no giving 
of notice in such a case. 

19. This action, moreover, was established by the lex ^ ilia and 
•the lex Calpiirnia: by the lex Silia for a liquidated sum of money, 

by the lex Calpiirnia for anything^certain. 

20. But why this action was desired is a hard question, as we 
could 'sue by sacramentnm or by iudicis postulatio for something 
that ought to be given us. 

21. Equally, the action per ma mis inieeiionem w as brought in v. 
those cases in which it was provided by some statute that such an 
action should be brought, as for instance upon a judgment under a 
law of the XII Tables. This action was brought thus. He who 
brought the action spoke in this way : ^'Because you have been ad- 
judged or condemned in my favor in the sum of ten thousand 
sesterces, and since you have not paid, on that account 1 lay hands 
upon you as judgment debtor for ten thousand sesterces/' and at the 
same time he took hold of some part of his body. Nor was the 
judgment debtor allowed to resist the arrest and to act for himself 
in the cause; but he furnished a uindex who was accustomed to 
conduct the case for him : and he who did not furnish a uindex was 
led home by the plaintiff and bound. 



/ 



3^ READINGS IN ROMAN LAW. 

22. Afterwards certain statutes allowed manus iniectio as upon 
a judgment against certain persons in certain other cases, as the lex- 
Pub lilia against him for whom a sponsor had paid out money, unless 
he had repaid the sponsor in six months next after it was paid out 
for him ; likewise the lex Furia de sponsu, against him who had ex- 
acted from a sponsor more than his share; and finally many other 
statutes allowed such an action in manv cases. 
', 2.^. But other statutes established certain actions per manus in- 
iectionem in certain cases; but purely so, that is, not as upon judg- 
ment: as for example, the lex Furia testamentaria against one who 
had taken more than a thousand asses by way of legacy or gift 
mortis causa when he was not within the exception of that statute 
vso that he could take more ; likewise the lex Marcia against money 
loaners, so that if they had exacted usury, an action per manus in- 
iectionem might be brought against them to recover it. 

24. When action was brought under these laws and others like 
them, the defendant was allowed to resist arrest and to act for him- 
self. For the plaintiff in the legis actio itself did not add this phrase, 
as upon judgment, but having named the cause for which he brought 
the action, spoke thus: *^0n that account I lay hands upon you." 
But they to whom the action was given as upon judgment, having 
named the cause for which they brought the action, proceeded thus; 
^'On that account I lay hands upon you as a judgment debtor,'' Nor 
has it escaped me that in the form of action under the lex Furia 
testamentaria the phrase as upon judgment was inserted, although 
not in the statute itself; which seems to have been done upon no 
principle. 

25. But afterwards by the lex Uallia, except the judgment debtor 
and one for whom money had been paid out, it was permitted to 
all others who were sued per manus iniectionem to resist the arrest 
and act for themselves. And so a judgment debtor and he for 
whom money had been paid out had, even after this statute, to 
furnish a uindex, and unless they did so were led off to the plain- 
tiff's house. And this was always so observed as long as the legis 
actiones were in use; wherefore in our times he who is sued upon 
a judgment or for money paid out by a sponsor is compelled to 
give sureties to pay the judgment. 

26. The action per pignoris capionem was brought in some cases 
upon custom and in some upon "a statute. 
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27. The action in military cases was introduced by custom: for 
the soldier was permitted to take a pledge from the paymaster for 
his pay ; and the money which was given by way of pay was called 
aes militare. Likewise he was permitted to take a pledge for the 
money from which a horse was to be bought, which money was 
called aes equestre. Likewise for the money from which forage 
was to be provided for their horses, which was called, aes 
hordarium. 

28. Taking a pledge was also introduced by statute, as for 
instance by a law of the XII Tables against him who had bought 
a victim for sacrifice and had not paid the price; likewise against 
him who had not paid the hire for a beast of burden which some 
one had let him in order to spend the proceeds on a sacrificial feast. 
Also by a lex censoria an action by taking a pledge was given to 
the farmers of the public revenues of the Roman people against 
those who owed taxes under any statute. 

29. Moreover, in all these cases a pledge was taken with a cer- 
tain form of words ; and on this account it seemed to most authori- 
ties that this also was a legis actio. But to some this has not been 
satisfactory; first because the taking of the pledge proceeded out 
of court, that is, not before the praetor, and usually in the absence 
of the adverse party, whereas other actions could not be used 
otherwise than before the praetor in the presence of the adverse 
party; secondly, because a pledge could be taken even on a 
non- judicial day, that is, one on which it was not lawful to pro- 
ceed in court. 

30. But all these legis actiones gradually came into odium. For 
by reason of the excessive subtlety of the ancients who then laid 
down the law, the matter was drawn out so far that he who erred 
even in the least lost his suit. And so, by the lex Aebutia and the 
two leges Iiiliae, these legis actiones were done away with, and it 
was brought about that we litigate by statenjents ^rawn up, that 
is, by f ormulas. 

Sec. 20. Classification of actions. Sohm, sees. 49, 50, 52; 
Green'dge, Legal Procedure of Cicero's Time, 182-210; Muirhead, 
sees. 44, 71. 

Gaius, Institutes, IV, sees, i, 2, 3, 5. 

I. If it is asked how many kinds of actions there are, it seems 
better to say there are two, in rem and in personam. For those who 
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say there are four, on account of the kinds of sponsiones required, 
do not notice that some species of actions are to be referred to 
classes. 

2. The action by which we proceed is ijiJi crsonam whenever we 
contend with some orui who is bound to us either by reason of 
contract or of tort, that is, when we set up in our claim that he 
ought to give, to do, or to perform. 

3. The action is in rem when we set up in our claim either that 
some corporeal thing is ours, or that some right belongs to us, 
such as use, or usufruct, or a right of way, or of conducting water, 
or of raising buildings, or of view. On the other hand, the action 
of one claiming adversely to such a right is negative. 

yy 5. Moreover, actions h i rem are called vindications; but ac- 
'tions in personam, in which we claim the adverse party should 
give something or that something should be done, are called 
condictions. 

Digest, XLIV, 7, 25, pr. (Ulpian). There are two kinds of 
actions, in rem, wdiich is called a vindication, and in personam, 
w^hxh is called a condiction. The action is in rem by which we 
seef«f to recover 9ur property which is possessed by another; the 
action is in personam by which we sue him who is bound to us to 
do something or to give something, and always obtains against the 
same person. 

Institutes^ IV, 6, 20. Some actions seem to have a mixed na- 
ture, — as well in rem as in personam. Such is the action of parti- 
tion ( f amiliae er eiseundae ) , which lies in favor of co-heirs for 
dividing an inheritance, likewise the action of partition {conimuni 
ditiidundo) , which is given to owners in common in order to have 
a division; also the action for marking^ boundaries, which lies be- 
tween those who have adjoining lands. In these three actions, the 
index is permitted to adjudge property to any one of the litigants 
according to justice and equity, and if the share of one seems ex- 
cessive, to render judgment against him for a certain sum in favor 
of the other. 

Formulae of Vindications (From Bekker, Die Aktionen des 
Rontischen Privatrechts) . 

(1) Let Titius be index. If it appears that the Cornelian farm 
belongs to A. Agerius by legal title, condemn ; if not, acquit. 

(2) If it appears that N. Negidius has no right of passage across 
the Cornelian farm against the will of A. Agerius. 
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(3) If it appears that A. A. has the right to prohibit N. N. from 
using the Cornelian farm. 

Formulae of Condi ctions (From the same). 

( 1 ) If it appears that Numerius Negidius is obHgated to pay 
Aulus Agerius a thousand sesterces, O index condemn N. N. to 
A. A. in a thousand sesterces; if it does not appear acquit him. 

(2) If it appears that N. N. is obHgated to give A. A. (a certain 
thing), what the value of that thing shall be, in so much money, 
O index, condemn N. N. to A. A. ; if it does not appear, acquit him. 

Gaius, IV, sees. 34-37. 

34. We have besides fictions of another kind in some formulas, 
as when he who seeks bonoriimJmssessio under the edict sues on 



the fiction that he is heir. For since he succeeds to the place of the 
deceased by equitable and not by legal right, he does not have the 
direct actions, and can not set out in his claim that what belonged 
to the deceased is his, nor that what was owing*to the deceased 
ought to be paid to him ; and so he claims under the fiction that he 
is heir, somewhat like this : "Let so and so be index. If A.ulus I 
Agerius (that is the plaintiff) had been heir of Lucius Titius,*dien 1 
if the estate about which the action is brought ought to be his by ! 
legal title," etc. If money was due Titius, prefixing a fiction sim- 
ilarly, the formula runs thus: 'Then if it appears Numerius Ne- 
gidius ought to pay Aulus Agerius ten thousand sesterces," etc. 

35. So, too, the purchaser of an insolvent estate sues under the 
fiction of bein^ heir. But sometimes he is wont to sue in another 
way. For commencing with a claim running in the name of him 
whose property he bought, he changes the condemnatio so as to run 
in his own name, that is, that what belonged or ought to be paid to 
the former, on that account the adverse party shall be condemned 
to pay him, which kind of action is called Rutilian, because it was 
invented by the praetor Publius Rutilius. ... 

36. The action which is callecI^ P// hli ciana is of the same kind. 
For this action is given to him who has not yet complet ed adverse 
p ossession of somethi ng delivered to him for a just cause. And 
because he 'can not claim fhe"tliing is his by legal title*,'it*7s'assumed 
fictitiously that the thing is his by adverse possession, and so, as if 
he had become owner by legal title, he claims thus: '*Let so and 
so be index. If Aulus Agerius had possessed for a year a slave 
whom he bought and who was delivered to him, then if that slave, 
over whom the action is brought, ought to be his by \e^2A title/' etc. 
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37. Likewise Roman citizenship is fictitiously ascribed to a for- 
eigner, if he sues or is sued in some case in which an action is pro- 
vided by our laws, ifmily it is just^ that that action ^e pytendeij. to 
a foreigner. As, for example, if an action of theft is brought by 
or against a foreigner; for if the action is against him, the formula 
is drawn thus : **Let so and so be index. If it appears that a theft 
of a golden goblet was committed with the aid and counsel of Dio 
the son of Hermaeus, on account of which if he were a Roman 
citizen he would be bound to satisfy the loss as a thief," etc. . . . 

Gaius, IV, sees. 45-47. 

45. But we call tho se formu l as in iu s conceptae^ in which the 
question is of law. Such are those in which we claim something is 
ours by legal title, or that some one is obligated to give us some- 
thing, or ought to make good damages as a thief; in which the 
claim is on the ius cinile, 

46. But other formulas we call in foctumjonceptae, that is, those 
in which there is no such drawing of the claim, but in the begin- 
ning of the formula, having stated the facts, those words are added 
by which power is given the iudex of condemning or acquitting; 
such is the formula which the patron uses against the freedman 
who has sued him contrary to the praetor's edict, for in that action 
it runs: "Let so and so be recuperatores. If it appears that such 
and such a patron was summoned in court by such and such a 
freedman of that patron, contrary to the edict of such and such a 
praetor, O recuperatores condemn that freedman to that patron in 
ten thousand sesterces; if it does not appear, acquit him. . . ." 

»/ 47. But for some cases, the praetor publishes formulas both in ius 
' conceptae and in factum conceptae, as in actions on deposit and 
loan. For the formula drawn up as follows is in ius concepta: 
"Let so and so be iudex. Whereas Aulus Agerius deposited a sil- 
ver table with Numerius Negidius, concerning which the action is 
brought, whatever on that account Numerius Negidius ought in 
good faith to give to or do for Aulus Agerius, to that, O iudex, 
condemn Numerius Negidius to Aulus Agerius unless he restore 
it ; if it does not appear, acquit him." But the formula which is 
drawn up as follows, is in factum concepta: "Let so and so be 
iudex. If it appears that Aulus Agerius deposited a silver table 
with Numerius Negidius, and that this, through fraud of Numerius 
Negidius, has not been returned to Aulus Agerius, in what the 
value of that thing shall appear, in that sum of money, O iudex, 
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condemn Numerius Negidius to Aulus Agerius; if it does ftot ap- 
pear, acquit him." And the formulas in case of loan are similar. 

Institutes, IV, 6, sees. 28, 30, 31. 

28. Of actions, moreover, some are honae iidei, some stricti iiiris. 
These are actions bonae iidei: upon sale, hiring, voluntary agency, 
mandate, deposit, partnership, guardianship, loan, pledge, partition 
of inheritance, partition of property held in common, praescriptis 
uerbis, which is allowed upon sale at an appraised value, exchange, 
and recovery of an inheritance; for although hitherib it was un- 
certain whether the latter was to be numbered among actions bonae 
iidei, our constitution has clearly placed it in that class. ^ 

30. Now in actions bonae iidei free scope seems to be permitted 
to the index of estimating how much in justice and equity ought to 
be restored to the plaintiff. In this also is included this power, that 
if in turn the plaintiff ought to perform something, having set that 
off, he ought to condemn the defendant in the remainder. But in 
actions stricti iuris set-off was introduced, where fraud was pleaded, 
by a rescript of the Emperor Marcus. And our constitution has 
introduced these set-offs more widely, since they rest on plain jus- 
tice, so that as a matter of right they reduce actions, whether in 
rem, or personal, or any other, excepting onl y the action on d eposit, 
to which we have believed it very dishonorable for anything to be 
opposed by way of set-off, lest under the pretext of set-off some 
one should be defrauded of recovering property deposited. 

31. In addition we call certain actions arbitariae, that is, depend- 
ing on the dis cretion of the index, in which, unless the defendant 
make satisfaction to the plaintiff to the satisfaction of the index^ 
as for example, by restoring property, or producing property, or 
by payment, or surrendering a slave for a noxal cause, he ought 
to be condemned. But actions of this sort are found both among 
actions in rem and among actions in personam: in rem, for example, 
the actio Pnbliciana, the actio Scrniana for the property of a 
farmer, and i\i€ qnasi-Serniana which is also called hypothecaria; in 
personam, for example, those in which the issue is whether something 
was done through duress or fraud; likewise that by which we sue 
for what was promised to be given at a certain place. Also the 
actio ad exhibcndum depends on the discretion of the index. Now 
in tlie'se actions and others like them, the index is permitted to esti- 
mate according to justice and equity and the nature of the case in 
what way the plaintiff* ought to be satisfied, , i,. 
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Digest, XLVII, 23, 1-3 and 8. 

1. (Ulpian.) We call that a popular action which protects a 
right of the people. 

2. (Ulpian.) If several at the same time proceed by popular 
action, the praetor shall choose the more worthy. 

3. (Ulpian.) But if frequent actions are brought for the same 
case, when but one act has been committed, the ordinary plea of 
res iudicata is made. 

8. (Ulpian.) Popnlat^ actions are jiot gjven againsOieij 
extended bevond a year. 

Sec. 21. The parts of the formula, Sohm, sec. 53; Greenidge, 
Legal Procedure of Cicero's Time, 227-35; Roby, II, 354-59, 364-71. 
Gaius, IV, 39-44. 

39. Moreover, the parts of formulas are these: the dcm onstratio, 
the int. en tig, the adhidicatio , and the condemnation 

40. The demonstratio is that part of the formula which is in- 
serted at the outset in order that the subject of the action may be 
pointed out; for example, this part of the formula: ''Whereas Aulus 
Agerius sold a slave to Numerius Negidius"; likewise this: 
"Whereas Aulus Agerius deposited a slave with Numerius 
Negidius." 

41. The intentio (claim) is the part of the formula in which the 
plaintiff sets out his demand ; for example, this part of the formula : 
''If.it appears that Numerius Negidius ought to pay ten thousand 
sesterces to Aulus Agerius" ; likewise this : "Whatever it appears 
Nil menus Negidius ought to give or do for Aulus Agerius" ; like- 
wise this : 'Tf it appears that the slave belongs to Aulus Agerius by 
legal title." 

42. The adindicatio is that part of the formula by which the index 
is permitted to adjudicate something to one of the litigants; for in- 
stance, if partition is brought among coheirs, or partition between 
partners, or an action for marking boundaries between neighbors; 
for in such cases, it reads thus : "O index adjudge to Titius as much * 
as ought to be adjudged." 

43. The condemnatio is that part of the formula by which power 
is given to the index to condemn or acquit; for example this part 
of a formula: "O index condemn Numerius Negidius to Aulus 
Agerius in ten thousand sesterces; if it does not appear, acquit 
him"; likewise this: "O index condemn Numerius Negidius to 
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Aulus Agerius in not more than ten thousand sesterces; if it does 
not appear, acquit him"; likewise this: "O index condemn Nu- 
merius Negidius to Auhis Agerius," etc., without adding "not more 
than ten thousand." 

44. Nevertheless, all these parts are not found at the same time; 
but some are found and some are not found. Indeed the intcntio 
is sometimes found alone, as in the prejudicial formulas, such as 
that by which trial is had whether one is a freedman, or the amount 
of dower, and many others. The dcmonstratio, however, and ad- 
judicatio and condemnatio are never found alone; for a dcmon- 
stratio avails nothing at all without an intentio or condemnatio ; 
likewise a condemnatio or adiiidicatio without a demonstratio or 
intentio has no efficacy. Hence they are never found alone. 

Institutes^ IV, 13. Next in order let us consider exceptions. 
Now exceptions are provided for the purpose of protecting de- 
fendants; for it often happens that, though the claim itself which 
the plaintiff sets up is legal, nevertheless it is j££3uitable^ ^S?iP^^ 
the defendant. 

" _ I 1 1 111 ■ n____pwMBir~"*'''""^* 

1. For example, if moved by fear or induced by fraud, or having 
fallen into a mistake you have promised Titius by a stipulation 
what you did not owe, it is clear you are bound by the ius ciuile, 
and his action in which he sets up in his claim that you ought to 
pay is effectual ; but it is inequitable that you should be condemned ; 
and therefore the exception metns cau sa or doli mali or one framed 
on the facts is given you for opposing the action. 

2. It IS tne same where some one has stipulated money on the 
pretence of a loan, but no money has been advanced. For it is 
certain that you can be sued for the money, as you are obligated 
to pay it because you are bound by your stipulation ; but since it is 
inequitable that you be condemned in that case, it is held that you 
ought to be defended by the exception pecuniae non nnmeratae. 
• • • 

3. Besides, a debtor remains bound none the less though he has 
agreed with the creditor that no suitshall^be^^broiight, because obli- 
gations are^in no way^ dissolved .hy.a-Uicre. agreement; wherefore 
arrtTction^in which the plaintiff's claim runs "if it appears that he 
ought to pay," is effectual against him. But because it is inequitable 
for him to be condemned contrary to the agreement, he is defended 
by the exception pacti cqnz^jjjj. . . . 
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S. Likewise if an action against you has gone to judgment, in 
rem or in personam, nevertheless the obligation endures, and there- 
fore by strict law an action may be brought against you afterward 
for the same thing; but you ought to be helped by the exception 
rfi iiidic ataij. ... 

8. Moreover, some exceptions are called perpetual and peremp- 
tory and some temporary and dilatory. 

9. Those are perpetual and peremptory which are always a bar 
to the plaintiffs and always put an end to the matter in suit; such 
is the exception doli mali, and quod metus causa, and pacti con- 
venii, when the agreement has been that no money should be 
claimed at all. 

10. Those are temporary and dilatory which are an obstacle for 
a time and bring about delay; such is the exception pacti conventi 
when the agreement has been that no action should be brought 
within a certain time, as for example, five years. For when that 
time lias expired the plaintiff is not hindered from recovering. 

• . • 

11. Besides there are also dilatory exceptions on account of the 
person ; such are procuratorial exceptions, as, for example, if some- 
one wishes to bring an action by a soldier or a woman, for soldiers 
are not permitted to act as agents in litigation, not for a father or 
mother or wife or even under imperial rescript ; but they may con- 
duct their own affairs if discipline is not impaired. . . . 

Forms of Exceptions — 

(i) If in that matter nothing was done by fraud of the plaintiff. 
(Digest, XLIV, 4, 2, sec. i.) 

(2) If in that matter nothing was done because of duress. (Di- 
gest, XLIV, 4, 4, sec. 33.) 

(3) If it appears that Numerius Negidius is obligated to pay 
Aulus Agerius one hundred asses, if it was not agreed between 
Aulus Agerius and Numerius Negidius that that money should not 
he sued for, O index, condemn Numerius Negidius to Aulus Agerius 
in one hundred asses; if not, acquit him. (Greenidge, Legal Pro- 
cedure of Cicero's Time, 233.) 

Institutes^ IV, 14. Sometimes it happens that an exception 
which prima facie seems just operates inequitably. When this hap- 
pens, there is need of another allegation in order to help the plain- 
tiff ; which is called a replication because by it the effect of the ex- 
ception is rolled back and counteracted. For instance, when some 
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one has agreed with his debtor that he will not sue for the money, 
and afterwards there has been an agreement to the contrary, that 
is, that the creditor may sue, if the creditor sues and the debtor 
pleads an exception, so that he would only be condemned "if it 
was not agreed that the creditor should not sue for that money," 
the exception would be prejudicial to the plaintiff (for he so agreed, 
and this remains true none the less, though afterwards they agreed 
to the contrary) ; but because it is inequitable for the creditor to be 
cut off, a replication is given him on account of the subsequent 
agreement. 

1. Again it sometimes happens that a replication which is prima 
facie just operates inequitably. When this happens, there is need 
of another allegation in order to help the defendant, which is called 
a duplication. 

2. And if again this seems just prima facie, but for some reason 
operates inequitably against the plaintiff, there is need of another 
allegation to help the plaintiff, which is called a triplication. 

Sec. 22. Judgment. Greenidge, Legal Procedure of Cicero's 
Time, 263-77; Roby, II, 407-19. 

Digest^ XLII, i, i (Modestinus). That is called res iiidicata 
which receives an end of controversy by the pronouncement of the 
index; which happens either by condemiiation or acquittal. 

Digest^ L, 17, 207 (Ulpian). A thing adjudged is taken for truth. 

Digest^ XV, i, 3, sec. 11 (Ulpian). . . . For just as a con- 
tract is made by stipulation ... so there is a contract by 
judgment; therefore we must not look to the origin of the pro- 
ceeding, but to the very obligation, as it were, of the 
judgment. ... 

Digest, XLII, i, 6, sec. 3 (Macer). It has often been laid down 
that things adjudged between one set of parties do not prejudice 
others. 

Digest, XLIV, 2, 7, sec. 4 (Paulus). And in general, as 
lulianus lays down, the exception rei iudicatae is in the way when- 
ever the same question is called up again between the same parties, 
even in another kind of proceeding. 

Digest, XLIV, 2, 14, sec. 2. Actions in personam differ from 
actions in rem in this, that when the same thing is owed me by the 
same person, several causes of action follow several obligations 
respectively ; but when I sue /;/- rem, not stating the cause by reason 
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of which I say the thing is mine, all causes are comprehended in 
the one suit ; for a thing can not be mine more than once at a time, 
but it may be owing to me repeatedly. 

Digest^ XLII, 2, i.(Paulus). One who confesses is held as upon 
judgment, since, as it were, he is condemned by his own sentence. 

Digest, XLII, 2, 4 (Paulus). If one who is sued under the lex 
Aqiiilia confesses that he has killed the slave, although he did not 
kill him, yet if the slave was killed he is held by his confession. 

Sec. 23. Interdicts. Sohm, sec. 56, II; Greenidge, Legal Proced* 
ure of Cicero's Time, 210-27; Muirhead, sec. 73. 

Institutes. IV, 15. Next in order we must consider interdicts 
or the actions which are used instead thereof. For interdicts were 
forms or set words by which the praetor either commanded some- 
thing to be done or prohibited it, which formerly he did chiefly in 
controversies oyer possessio n or quas i-possessi on. 

I. The principal division of interdicts is this, that they are either 
prohibitory, or restitutorv,^ or exhibitory. Those are prohibitory 
by which he forUicls something "to be done, as for instance using 
force against one in possession without wrong or who is carrying 
a dead body to a place where he has a right to carry it, or building 
in a consecrated place, or doing anything in a public river or its 
bank whereby it will be more difficult of navigation. Restitutory 
are those by which he commands something to be restored, as 
when he orders possession of property of an inheritance which 
some one holds as heir or as possessor to be restored to the honorum 
possessor (equitable owne r), or orders possession of an estate to 
be restored to him who has been evicted by force. Exhibitory edicts 
are those by which he orders something to be..^oduced, as him 
whose liberty is in suit, or a freedman to whom a patron wishes to 
appoint his services, or children to a parent in whose potestas they 
are. There are some, nevertheless, who think that those are 
properly called interdicts which are prohibitory, because to inter- 
dict is to denounce and prohibit, but that restitutory and exhibitory 
orders are properly called decrees; but the custom has obtained of 
calling them all interdicts because they are pronounced between 
two. 

2. The next division of interdicts is this, that some are provided 
for the purpose of obtaining possession, some for retaining it, 
some for recovering it. 
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3. An interdict for the purpose of obtaining possession is pro- 
vided for the hononim possessor, which, is called '' quorum bon- 
orum''; and its force and effect is this, that whatever any one 
holds as heir or as possessor of the goods, possession whereof has 
been awarded to another, he must restore that to him to whom ^ 
honoriim possessio has been given. . . . Also an interdict which ^^^ 
is called S aluianum i s provided for the purpose of obtaining posses- 
sion, and the owner of a farm uses this for property of a farmer 
which the latter has pledged as security for the future profits of 

the farm. 

4. For the purpose of retaining possession, the interdicts uti, 
possidetis and utrubj are provided, when there is a claim by each 
par!y to ownership of the thing in controversy, and the first ques- 
tion is which of the litigants should possess and which seek to 
recover. For unless it is first found out who has possession, the 
petitory action can not be brought, because both legal and natural 
reason require that one possess and the other sue to recover from 
the possessor. . . . But by the interdict uti possidetis the 
possession' of land or buildings is contended for; and by the inter- 
dict utrubi the poss ession of movable s. . . . 

6. An interdict for the purpose of recovering possession is wont 
to be granted if any one has been evicted by force from the pos- 
session of land or buildings. For the interdict unde ui is offered 
for him, by which the evictor is compelled to restore him posses- 
sion, although he obtained possession by force or secretly or by 
sufferance from the evictor. . . . 

7. The third division of interdicts is this, that they are either 
simple or double. Those are simple in which one is plaintiff, 
the other defendant; such are all restituory and exhibitory inter- 
dicts. For the plaintiff is he who desires to have something pro- 
duced or restored, the defendant he from whom restitution or 
production is desired. But of prohibitorj^ interdicts, some are 
sim ple, so nie double. They are simple, for instance, when the^ 
praetor forbids something to be done in a consecrated place or a 
public river or its bank; for the plaintiff is he who desires that 
something be not done, the defendant he who attempts to do some- 
thing. Double interdicts are, for instance, uti possidetis and utrubi. 
And they are called double for this reason, "Because. in these the 
condition of each litigant is the same, nor is either understood par- 
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ticularly to be defendant or plaintiff, but each sustains the part as 
well of plaintiff as of defendant. 

8. To-day it is superiluous to speak of the procedure and out- 
come of interdicts in the old practice, for as often as jurisdiction 
is taken extra ordinem (as in the case to-day in all proceedings) 
it is not necessary for an interdict to be issued, but judgment is 
given without interdicts, as if a utilis actio had been granted upon 
the ground of an interdict. 

(As to procedure extra ordinem, see Muirhead, sec. 72; Sohm, 
sec. '56, I; Roby, II, 449-50.) 

Forms of Interdicts — 

Quorum bonoriun. "Of which goods, according to my edict, 
possession has been given him, what of those goods you possess 
or shall possess as heir or as possessor, if no title has been gained 
by adverse possession, and what you have done by fraud that you 
might cease to be in possession, restore that to him." 

De prccario, "What you hold of him at sufferance, or have done 
by fraud that you might cease to hold it, concerning which suit is 
brought, restore that to him." 

Unde ui, "From what you or your household or your agent have 
evicted him by force or concourse of armed men, restore that to 
him." 

Restittitory, "What you have caused to be put in the public 
way, restore." 

Prohihitory. "I forbid to set up anything in the public way or 
public road by which it is brought about that the way or road is 
injured." 

Uti possidetis. "As you now possess the farm about which the 
action is brought, of which you did not get possession, one from 
the other, by force nor secretly, nor at sufferance, so you shall 
possess it. I forbid force to be used to the contrary." 

Sec. 24. Restitution. Sohm, sec 56, III. 

Dernburg, Pandekten, I, sec. 139. Restitution to the former 
condition (in integrum restitutio, integri restitutio) is the setting 
aside of an injury, out of equity, and by special judicial help. 
There is here an extraordinary remedy, since the judge does not 
apply the law, as in other cases, but makes the law by his decree. 
This remedy owes its origin to the praetor, and in it the important 
position of the Roman magistrate in public law is especially ap- 
parent. But its fundamental idea is that there are legal situations 
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in which general decision according to standards of law is inappro- 
priate and impracticable, so that no course remains but to put in 
the hands of the judge the power to order what is required in a 
particular case according to its special circumstances. . . . 
The later Roman jurists set forth six grounds of restitution; but in 
their time several were obsolete. 

1. Indeed the oldest restitution was that on account of duress. 
But as ordinary remedies, especially the ac tio qu od nietiis causa, 
were available, restitution on account of duress only took place 
under special circumstances in which this form of relief appeared 
specially appropriate. 

2. Restitution on account of error took place always only under 
special circumstances. This took place most frequently in 
procedure. 

3. Restitution on account of fraud was of more limited applica- 
tion. It did not receive further development because one regularly 
obtained relief by the actio doli, 

4. According to the early Roman law the debtor was released 
from his debt when he underwent capitis deniinutio minima. 
Against this the praetor gave the creditor restitution. Finally he 
also gave the creditor an action whereby he set aside the release 
of debts by status niutatio. This sort of release is unknown to 
modern law. 

5. Minority, and 

6. Unavoidable omissions, also furnished ground for restitution. 
Digest, IV, i, 1-4, and 7. (O^i restitutions.) 

1. (Ulpian.) The utility of this title does not require statement, 
for it appears of itself. For under this title the praetor gives relief 
on a variety of occasions to persons mistaken or deceived, whether 
they fell into disadvantage through duress or deceit or youth or 
absence. 

2. (Paulus.) Or a change of status or excusable error. 

3. (Modestinus.) All rCvStitutions are promised by the praetor 
after cause shown, so that he may examine the justice of the cases, 
and see that the facts are true by reason of which he gives relief 
in each. 

4. (Callistratus.) I know that this practice is observed by some, 
that he who demands restitution on account of some very small 
matter or sum is not heard if it would prejudice a case involving 
a greater matter or sum. 
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7. ( Marcel lus.) The emperor Antoninus gave this opinion in a 
rescript to the praetor Marcius Auitus concerning the rehef of one 
who had lost property through absence from court: "Ahhough 
nothing should^be aUered readily in ^he solemn forms of procedure, 
nevertheless, where evident equity demands it, relief is to be given. 
And 'so if, being cited, he did not appear and judgment was pro- 
nounced against him, but he im.mediately afterward came before 
the tribunal where you were sitting, it may be supposed that he 
made default not through his own negligence, but through not 
thoroughly hearing the officer, and hence restitution may be 
granted/' 

Digest^ IV, 4, 16, pr. (Ulpian). In passing upon a case this 
also is to be considered, whether by chance another action will 
•lie besides a restitution. For if he is protected by an ordinary 
remedy and the mere law, he ought not to be allowed an ^gitcaordi- 
narvj:£m^d3'', as, for example, if a contract is made with the warn 
without concurrence of the guardian, and he is not the richer by it. 

Digest^ IV, 6, i, sec. 8. (Ulpian). The words of the edict are 
as follows: "Where any part of any onc*s property appears to be 
lost by non-user, when he is absent owing to fear, or, without 
fraudulent contrivance, in the service of the state, or is in prison, 
or in slavery, or in the power of the enemy ; or subsequently to 
such circumstances; or it appears that any one's right to bring an 
action is barred by time ; also where a man has acquired something 
by lisus, or has acquired anything which has been lost by want of 
ustis, or has been released from liability to an action by reason of 
the right of action of the otiier party being barred by time, the fact 
being that the person in question himself was absent and unde- 
fended, or was in prison, or had provided no means by which he 
could be sued, or there was some legal obstacle to his being cited 
to appear against his will, and no one took up the case in his place ; 
also where it shall appear that, after an appeal was made to a 
magistrate, or some one with the powers of a magistrate, the right 
of action was lost by delay without any ill contrivance on the ap- 
pellant's own part; — in all these cases — I will order restitutionj/t 
integrum of the right of action (at any time) within aj;^ax-.aiter^ 
it^was_ first possible to make "an-TcppttcaHon^oii the subject; and, 
further, if any of her just ground shall be shown me, I will give the 
same relief, so far as the order shall be in accordance with statutes, 
plebiscites, decrees of the Senate, and edicts and ordinances of the 
Emperors,'' (Monro's translation.) 
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IV. 
PERSONS. 

Sec. 25. What is a person? Kinds of persons. Sohm, sec. 30. 

Baron, Pandekten^ sec. 17. The juristic conception of person- 
ality coincides with legal capacity, hence by person one under- 
stands a being of legal capacity, a subject of rights, a bearer of 
legal relations. Since all law exists for men, so originally every 
man, and he only is a person. But Roman law both limited and 
extended this : Hmited in that it took away personality from slaves ; 
extended in that it gave capacity of influence to certain objects. 
As the Roman extension of the original conception of personality 
has passed into modern law, we divide persons into natural and 
juristic. 

(See Salmond, Jurisprudence, sees. 109, 110.) 

Sec. 26. When does existence begin legally? Sohm, sec. 31; 
Savigny, Jiiral Relations, sees. ^1-62. 

Digest^ I, 5, 7 (Pauius). He who is in the womb shall be pro- , 
tected as if alive wlierever the advantage of the offspring itself | 
is in question ; but . there shall be no advantage • to others before v 
he is born. 

Digest, I, 5, 26 (lulianus). Those who are in the womb are un- 
derstood in nearlv the whole civil law to be in existence. For 
statutory inheritances are restored to these, and if a pregnant 
v/oman is captured by the enemy, whatever shall have been born has 
postliminium, likewise follows the condition of father or mother; 
besides, if a pregnant slave has been stolen, although she gives 
birth to a child at the house of 3, bona fid e purchaser, title to the 
child, as in the case of other stolen property, shall not be gained 
by adverse possession. It follows also that a freedman, so long as 
a son may be born to his (deceased) patron, is in the same legal 
position as those that have patrons. 

61GEST, V, 4, 3 (Pauius). The ancients waited for the birth of 
an tmborn child in order that they might preserve all rights for 
it undiminished to the time of birth ; just as appears in the law of 
inheritances, in which one who is further in degree of cognation 
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than an unborn child is not admitted to the inheritance while it 
is uncertain whether the child will be born. 

Digest, XXVI, 5, 20 (Modcstinus). A tutor of an unborn child 
may no t be appointed by the magistrates of the Roman people ; a 
curator may, for the appointment of a curator is included in the 
edict. 

Digest, L, 16, 231 (Paulus). What wc have said, that he who 
is hoped to be born is held for alive, is true when the question is 
concerning his own right ; but he can not be of advantage to others 
unless born. 

(See Blackstone, I, 130.) 

Baron, Pandekten, sec. 18. A natural person exists when a 
human being (i) is fully severed from the body of the mother, 
and also (2) living, (3) of human shape, (4) developed. 

Sec. 26. Capacity, status. 

Dernburg, Pandekten, I, sec. 49. 

1. One is capable of rights, or is the subject of rights, or is a 
person who can have rights; who, therefore, is capable of an in- 
dependent share of the advantages of life. One who is capable of 
rights is also as a rule capable of legally recognized acts. But 
such capacity of acting may be lacking to persons capable of rights. 
This is the case with children and lunatics. Minors and prodigals 
under guardianship have restricted capacity of acting. Capacity 
io r rights a nd capacity for acting are therefore to be distinguished 
sharply. ' 

2. One is capable of acts whose will and intelligence are legally 
recognized. We distinguish contractual capacity, that is, capacity 
for concluding legal transactions, and iclktuol capacity, that is, 
responsibility in case of the performance of proliibited acts. 

Capacity for rights as well as capacity of acting is governed 
by r ompnjsory legal rules. Therefore one can not divest himself 
of his capacity of acting, in whole or in part, by private agreement. 
For instance, if one voluntarily puts himself under guardianship, 
it is legally ineffectual. 

Institutes, I, 8, pr. There follows another division of the law 
of ]:)ersons. For some persons are sui inris, some are subject to the 
autliority of another. Of those, again, who are subject to the 
authority of another, some are in the potestas of parents, others 
are in the postestas of masters. 
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Digest, IV, 5, ii (Paiilus). For there are three conditions which 
we have: liberty, and citizenship, and family. 



Sec. 27. Slavery. Sohm, sec. 32; Maine, Ancient Law, 156-6 ^ 
Institutes, I, 3. The chief division of the law of persons^ is 
this, that all men are either free or slaves. 

1. And freedom, from which men are called free, is a natural 
faculty of doing what one will, unless something prevented by force 
or law . 

2. Slavery, moreover, is an institution of the ins gentium by which 
some one is subjected to the dominion of another, contrary to' 
nature. . . . 

5. In the condition of slaves there is no distinction. But among 
freemen there are many distinctions; for they are either freeborn 
or freedmen. 

Institutes, I, 4. A freeborn person ( ingemms) is one who is 
free immediately at birth, whether born in matrimony of two free- 
born persons, or of freedmen, or of one made free and the other 
born free. But even if one is born of a free niother and slave 
father, none the less he is free born, just as one who is born of a 
free mother and unknown father because conceived illegitimately. 
For it is sufficient that the mother was free at the time of^birth, 
although a slave at conception. And on the other hand, if she 
was free at the time of conception but became a slave before birth, 
it is held that he who is born is free because the misfortune of the 
mother ought not to prejudice the unborn child . Accordingly it 
has been asked whether if a pregnant slave is manumitted, and 
afterwards is made a slave and bears a child, is the child free or 
slave ? And Marcellus holds he is bdrn free, for it is enough that 
the unborn child had a free mother even in the intervening time. 
Which also is the correct view. 

Gaius, I, sees. 52-53. 

52. Slaves, then, are in the potestas of their masters. Which 
potestas, indeed, is a rule of the ius gentium; for alike among all 
nations we may perceive that the power of life and death over slaves 
is in the masters. And whatever is acquired by a slave, that is 
acquired for his master. 

53. But at this time neither Roman citizens nor any other men 
who are under the government of the Roman people are allowed 
to be excessively and wantonly severe upon their slaves. For by a 
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constitution of the holy emperor Antoninus^^ one who without cause 
kills his own slave is ordered to be held no less than if he had 
k ilied another's slav e. And the greater cruelty of masters is also 
restrained by a constitution of the same emperor. For consulted 
by certain g .ernors of provinces about those slaves who flee to 
the temples of the gods or statues of the emperors, he ordered 
that if the cruelty of the masters appeared intolerable, they should 
be compelled to sell their slaves. And each is a just rule; for we 
ought not to make an ill use of our right ; for which reason also the 
administration of their own gpods is forbidden t o prod igals. 

Ulpian" Rules, I, i, sees. 5-9. 

I. There are three kinds of freedmen: Ro man citizens , Tunian 
Latins, and those in the cat egory of dediticJi . 

o/Roman citizens are freedmen who are legally manumitted, 
that is, by ttindicfa, census, or testament, no law hindering. 
^ 7. Slaves are manumitted by uindicta before magistrates of the 
Roman people, as a consul or praetor or proconsul. Formerly they 
were manumitted by census who by order of their masters entered 
themselves on the roll among the Roman citizens at the quinquen- 
nial census. 

9. A law of the XII Tables makes free those manumitted by tes- 
tament, which confirms freedom given by testament in these words : 
** as he has disposed of^his own^roperty b y legacy^ so be thp ^^y^/!^ 

Institutes^ I, 5, sees. 1-2. 

1. Manumission proceeds, moreover, in many ways; for it may 
be either in the holy church, under sacred constitutions, or by uin- 
dicta, or before friends, or by letter, or by testament, or any other 
last will. But liberty may be given a slave in many other ways 
which have been introduced, both by old constitutions and by ours. 

2. Indeed, slaves may be manumitted by their masters at all 
times; so much so that they are even manumitted in passing, as 
when praetor or proconsul or governor is going to the bath or to 
the theater. 

Sec. 28. Alienage. *Sohm, sec. 33; Muirhead, sec. 25 Cou- 
langes, Ancient City, Book III, chap. 12. 

WiNDSCHEiD^ Lehrbuch des Pandektenrechts, I, scc. 55 and 
note. The limitation of foreigners' capacity for rights, which is 
found in the earlier Roman law, had already lost practically all 
meaning in Justinian's law. The Roman pcre^rini who had ca- 
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pacity for rights only according to the ins gentium, not according 
to the ins ciuile, belonged to a foreign people, but not of necessity 
to a foreign state. In the law of Justinian it appears the established / 
rule that those who belonged to the Roman state belonged also to 
the Roman people, and the Roman state was coextc*.^ive with the I 
civilized world. 

Ulpian, Rules, I, i, sees. lo, ii. 

10. Latins are freedmen who have been manumitted irregularly, 
as for instance, before friends, no rule of law preventing; and these 
formerly the praetor merely protected in the form of liberty, for by 
strict law thev remained slaves. But to-dav thev are free in strict 
law by virtue of the lex Itmia , by which statute those manumitted 
before friends are called Tunia n Latini 

11. Those are in the category of dediticii who have been chained 
by their master by way of punishment or have been branded, or 
tortured and found guilty of wrongdoing, or delivered over to fight 
with the sword or against beasts, or put in a gladiatorial school or 
a prison, and afterwards have been m anumitted in any form. 

Gaius, I, sees. 23-27. 

23. Nevertheless the lex lunia does not allow them to make testa- 
ments themselves nor to take by another's testament, nor to be made 
guardians, by testament. 

24. But what we have said to the effect that they can not take by 
testament, we mean in this way, that they can take nothing in the 
direct way of inheritance or legacy, but they may take by trust. 

25. But those who are in the category of dediticii can not take 
by testament in any way, any more than an alien, nor, according to 
the better opinion, can they make a testament themselves. 

26. Hehce the liberty of those who are in the category of dediticii 
is of the lowest kind, nor is access to Roman citizenship given them 
by any law or scnatus consult um or imperial constitution. 

2y. Nay, they are forbidden to live in Rome or within the hun- 
dr edth milestone f roni Rome. 

Sec. 29. Subjection to marital authority (jnanus). Sohm, 
sees. 92, 94, 97; Roby, I, 68-71. 
Gaius, I, sees. 108-14. 

108. Now let us consider those persons who are in our manus, 
which also is a peculiar right of Roman citizens. 

109. But both males and females are wont to be in potestas; on 
the other hand only females come into maims. 



I 
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iio. And formerly they came into manus in three ways, by usuSj^ 
hv farretim , and by coemptio, 

111. She came into manus by usus who remained married for an 
unbroken year; for, as it were, by possession for a year title was 
gained by adverse possession, she passed into the household of her 
husband, and obtained the position of a daughter. And so by a law 
of the XII Table s it was provided that if any woman was unwilling 
to pass into the manus of her husband in that way, she should absent 
herself annually for three nights and in that way interrupt the ad- 
verse possession of each year. But all this law has been partly set 
aside by statutes and partly abolished by mere disuse. 

112. They come into manus by farreum through a certain kind 
of sacrifice which is made to Inpiter Farreiis, in which a flour cake 
is used ; whence also it is calle3 "confarreatw. Many things besides 
are done and take place in order to perform this ceremony, with 
fixed and solemn words in the presence of ten witnesses. Which 
rite is also in use in our time ; for the greater flarnens, that is, the 
Diales, Martiales, and Quirinales, likewise the Reges Sacrorum, are 
not chosen unless born of parents married by farreum, and even 
these, indeed, can not hold the priesthood unless married by 
confarreation. 

113. But they come into manus by coemptio through mancipation, 
that is, by a certain imaginary sale in the presence of not less than 
five Roman citizens of the age of puberty, likewise a balance-holder 
(Ijbrijens). He into whose manus she is to come buys the woman 
with an as, 

114. Moreover, a woman may make a coemption not only with 
her husband but even with a stranger ; so that coemption is said to 
be made either for the purpose of matrimony or upon trust. For 
slie that makes coemption with her husband that she may be in the 
position of a daughter in his household is said to have made coemp- 
tion for the purpose of matrimony; but she who makes coemption 
with her husband or with a stranger for the sake of some other 
matter, such as to escape from guardianship, is said to have made 
coemption upon trust. 

Ulpian, Rules, II, 2-5. 

2. There is lawful marriage if there is c miiihhim between those 
who contract it and the man is of the age of puberty and the woman 
of the age of child-bearing and both consent, if they are sui iuris, 
Dr their parents also if they are in potestas. 



3. Conubium is the power of lawfully marrying a wife. 

4. Roman citizens have conubimn with Rqman citizens; with 
Latins also and with aliens if it is so granted. 

§. With slaves there is no comibinm. 

Institutes, I, 10. Roman citizens contract valid marriages 
among themselves when they agree according to the rules of law, 
the males indeed being of the age of puberty, the females moreover 
of the age of child-bearing, w^hether heads of families or in potestas, 
provided only that if in potestas they have the consent of those in 
whose potestas they are; for that this ought to be, both legal and 
natural reason persuades in so far that the authority of the parent 
ought to precede. Wherefore it used to be queried whether the 
daughter of an insane man covild marry or the son of an insane 
man take a wife. And as there was a diflference of opinion as to 
the son, our decision followed, by which, after the example of tlie 
daughter, the son of a lunatic also was allowed to marry without 
the intervention of his father according to a riiethod given in our 
constitution. 

1, Therefore it is not permitted to marry every woman. For we 
must abstain from marriage with some. For marriage can not be 
contracted between those persons who hold the position of ascend- 
ant or descendant between themselves ; as for instance between 
father and daughter or grandfather and granddaughter, or mother 
and son, or grandmother and grandson, and so on ad infinitum. 
And if such persons cohabit they are said to have contracted impious 
and incestuous marriages. And these rules go so far that although 
they come to be in the position of ascendants or descendants by 
adoption, they can not be joined in marriage between themselves, 
to such extent that even after dissolution of the adoption the same 
rule remains ; and so you can not marry her who has come to be ] 
your daughter or granddaughter by adoption, although you have I 
emancipated her. 

2. Between those persons also who are related in collateral de- 
gree there is a certain like observance, but not so extensive. For 
certainly marriages are prohibited between brother and sister, 
whether born of the same father and the same mother or of one or 
the other of them. But if a woman comes* to be your sister by adop- 
tion, so long indeed as the adoption stands, clearly marriage can 
not take place between you and her; but when the adoption is dis- 
solved by emancipation you may marry her; and also if you have 
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been emancipated there is no impediment to the marriage. And 
hence the rule is: if one wishes to adopt his son-in-law he ought 
first to emancipate his daughter, and if one wishes to adopt his 
\ daughter-in-law, he ought first to emancipate his son. 

3. It is not permissible to marry the d aughter of a brother or 
jjgtpr. Nor can one marry the granddaughter of his brother or 
sister, although they are in the fourth degree ; for it is not permitted 
to marry the granddaughter of one whose daughter one can not 
marry. But you do not seem to be barred from marrying the daugh- 
ter of a woman whom your father adopted because she is related to 
you neither by natura l n or by civil law . 

4. Likewise one can not marry his father's sister, though adopt- 
ive; likewise his mother's sister, because they are held to be in the 
position of ascendants. On which principle it is true that one i' 
prohibited from marrying a great-aunt, paternal or maternal. 

6. Moreover, it is necessary to abstain from marriage with some 
women through respect for affinity. So that, for example, one can 
not marry a stepdaughter or a daughter-in-law, because both are in 
the position of a daughter; which, namely, is to be taken in this 
sense, if she has been step-daughter or daughter-in-law; for if she 
is still daughter-in-law, that is, if she is still married to your son, 
you can not marry her for the further reason that the same woman 
can not be married to two ; but if she is still step-daughter, that is, 
if her mother is married to you, for this reason you can not marry 
her, because one is not allowed to have two wives at the same time. 

7. It is also forbidden to marry a mother-in-law or step-mother, 
because they are in the position of a mother. Which also takes 
eflFect only when the affinity is dissolved ; if not, if she is still step- 
mother, that is, is still married to your father, you are prevented 
from marrying her by the common rule of law, that the same woman 
can not be married to two; likewise if she is still mother-in-law, 
that is, if her daughter is still married to you, the marriage is pre- 
vented for this reason, because you can not have two wives. 

8. Nevertheless the son of the husband by another wife and the 
daughter of the wife by another husband or vice versa may lawfully 
contract marriage, although they have a brother or sister born of 
the marriage afterward contracted. 

9. If your wife after divorce bears a daughter to another, she is 
not indeed your step-daughter; but Tulianus says one ought to ab- 
stain from this sort of marriage; for the betrothed of your son is 
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not a daughter-in-law nor the betrothed of your father a step- 
mother; neverth eless those act more correctly and legally who ab- 
stain from marriaeres of 



10. This is certain that relationships among slaves are also a bar 
to marriage, if perchance father and daughter or brother and sister 
have been manumitted. . . . 

12. If any cohabit contrary to these rules we have stated, there is 
understood to be neither husband nor wife, nor marriage ceremonies, 
nor marriage, nor dower. 

Cicero, Topica_, 4, 23. When a woman comes into the manus of 
her husband, all things which belonged to the woman become the 
husband's under the name of dower. 

Gaius^ II, sec. 90. But ownership is acquired for us in all cases 
by those whom we have in manus or manc ipiiim j ust as by those 
who are in our potestas, 

Gaius, III, sec. 104. . . . But a slave indeed and one in 
mancipinm, and a daughter in potestas, and a woman who is in 
mantis not only can not be obligated to those to whose authority 
they are subject, but n ot even to any one else . 

Salkowski_, Institutionen^ sec. 58. The grounds of termina- 
tion of a marriage are in part voluntary and in part necessary. To 
the latter belongs also the case of a husband lapsing into slavery, 
especially into captivity. Marriage is dissolved voluntarily by di- 
vorce, or ac tual endin g of the roniup^al rohabjtatinn wi| |i the in- 
ten tion of rescinding the marriage, ihis can come about sometimes 
by agreement of both of the married couple, which is divortinm in 
the narrower sense; at other times by a declaration on the part of 
one, which i s repiidium . As a marriage was contracted solely by 
consensus of the married pair, freedom of divorce was in the older 
Roman law quite without restriction, and divorce itself — apart from 
a marriage contracted by confarreatio — limited to no form. It was 
only by custom and corresponding notae ccnsoriae that frivolous 
divorces were repressed. . . . For the repiidium an express 
declaration before seven special witnesses was prescribed by the 
l ex Jtdia de adultenis . which could be made both orally and by 
document (repudii libellus or letter of divorce). (Whitfield's 
translation.) 

(See Maine Ancient Law, 149-54; Coulanges, Ancient City, Book 
II, chap. 2.) 
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Sec. 30. Subjection to paternal authority (^potestas). Sohm, 
sees. 101-2; Maine, Ancient Law, 130-41. 

Institutes, I, 9. In potestas are our children whom we have 
begotten in lawful marriage. . . . 

2. The right of potestas which we have in our children is peculiar 
to Roman citizens; for there are no other men who have such 
potestas over their children as we have. 

3. Who, then, is born of you and your wife is in your potestas. 
Likewise those who are born of your son and his wife, that is, your 
grandson and granddaughter, are equally in your potestas, also a 
great-grandson and great-granddaughter, and so on. Who, never- 
theless, is born of your daughter is not in your potestas, but in that 
of his father. 

Institutes, I, 9. Acquisition is made for us not only by our- 
selves but also by those whom we have in potestas, likewise by those 
slaves in whom w e have a u sufruct ; likewise by free men and slaves 
of others whom we possess in good faith. Concerning each of which 
let us inqmre diligently. " 

I. Now form.erly your children of either sex whom you had in 
your potestas acquired for their parents without any distinction 
whatever came to them except indeed p eciilia castrensia : and this 
became the property of parents so far that they had license to give 
what was acquired by one son or daughter to another or to a 
stranger, or to sell it or to apply it in any way they wished. Which 
seemed to us inhum.an; and by a general constitution published we 
have both relieved the children and preserved what is due to the 
parents. For we have commanded that whatever comes to him 
from the property of his father, this he shall acquire w^holly for the 
father according to the old observance (for what objection is there 
that what has proceeded from the father's means should revert to 
him?) but whatever the Ulinsfamilias has acquired for himself by 
other means', the^usufruct of this indeed he shall acquire for the 
father, but the ownership shall remain in him, lest it appear grievous 
to him that what has come to him by his own labors or good fortune 
should accrue to another. 

Gaius, I, sees. 1 16-17; 124-32. 

116. It remains that we set forth w^hat persons are in mancipium . 

117. Now all descendants either of the male or female sex who 
•are in the potestas of an ascendant may be mancipated by jii m in' 
the same way in which also slaves may be mancipated. 
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124. Let us see now in what manner those who are subject to the 
authority of another are set free from that authority. 

125. And first let us consider those who are in potcstas, 

126. And indeed in what manner slaves are set free from potestas 
we may understand from what we have set forth above as to the 
manumission of slaves. 

127. But those who are in the potestas of an ascendant become 
su i juris on his deat h. But this statement receives a qualification. 
For on the death of a father, certainlv in everv case the sons and 
daughters become sui iuris. But on the death of a grandfather the 
grandsons or granddaughters do not in every case become sui iuris; 
but in this case, if after the death of the grandfather they do not 
fall into the potestas of their father. And so, if on the death of the 
grandfather their father both lives and is in the potestas of his 
father, then after the death of the grandfather they are in the 
potestas of their father; but if he at the time the grandfather dies^ 
either is already dead or has passed out of his father's potesJas, 
then they, because they can not fall into his potestas, become sui 
iuris, \ 
• 128. Moreover, since he who is interdicted from fire and water 
under the l ex Cornelia f or some offense loses his Roman citizen- 
ship, it follows that the children of one removed in this manner 
from the number of Roman citizens cease to be in his potestas the 
same as if he were dead ; for re ason does no t permit that a man of 
alien condition_^ouldhoId_a^ Roman citizen in potestas. With 
equal reason also if one who is in the potestas of an ascendant is 
interd icted from fire and wat er, he ceases to be in the potestas of 
his ascendant, for equally reason does not permit that a man of 
alien condition should be in the potestas of a Roman citizen 
ascendant. 

129. But if the ascendant has been captured by the enemy, al- 
though he becomes a slave of the enemy, his authority over his 
descendants is suspended on account of the doctrine of postliminium, 
because those who are captured by the enemy, if they return, recover 
all their former rights. And so, having returned, he will have his 
descendants in potestas. But if he dies there, his descendants shall 
be sui iuris; but whether from the time when the ascendant died in 
the hands of the enemy or from the time when he was captured by 
the e nemy, may be doubted^ Also "Tf "the son or grandson has been 
taken by the enemy, we should say likewise that the potestas of the 
parent is in suspense on account of the doctrine of postliminium. 
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130. Besides, descendants of the male sex pass out of the potestas 
of their father if they are made flamens of Jupiter, and of the female 
sex if they are taken as Vestal virgins . 

131. Formerly also in the time when the Roman people used to 
send out colonies into the Latin regions, those who by command of 
their ascendants had given their names for a Latin colony ceased 

to be in the potestas of the ascendant because they were made citi- 

_- ■ — „- ,. . ^ 

z ens of the other state. 

132. Besides, descendants cease to be in the potestas of ascendants 
by emancipation. For a son indeed by three mancipations, but other 
d^escendants, whether of the male or female sex, by one mancipa- 
tion, pass out of the potestas of their ascendants ; for a law of the 
XII Tables only speaks of three mancipations in the case of a son, 
in these words: "If a father thrice sell his son, let the son be free 

yfrom the father." And this matter is carried out thus : The father 
>^ mavicipates the son to some one; he manumits him by uin dieta. 
This done, he returns to the potestas of the father. The latfeFagain 
mancipates him, to the same or to another ; but it is usual to manci- 
pate to the same person, and the latter afterwards again manumits 
him by uindieta. Which being done, when he has again reverted 
to the potestas of the father, then for the third time the father man- 
cipates him, either to the same person or to another, but it is usual 
for him to be mancipated to the same person; and by this manci- 
pation he ceases to be in the potestas of the father. . . . 
y Institutes, I, 12, sec. 4. If a Miusfamilias becomes a soldier or 
is made senator or consul, he remains in the potestas of his father. 
For military service or the consular dignity does not set free a son 
from the potestas of his father. . • . 

Sec. 31. Natural incapacities; guardianship. Sohm, sees. 
103-7; Roby, I, 92-127. 

(a) Sex (Ttifela midierum), 

Baron^ Pandekten, sec. 20. The distinction of human beings 
according to sex is only of slight importance in private law. In 
general, that is, the sexes stand on an equality in private law (other- 
wise in public law, whence springs the incapacity of women for the 
office of guardian ) ; and hence when the masculine alone is named 
in a declaration, the fe minine is understo od also. 

Gaius^ I, sees. 144, 190. 

144. It is pennissible, then, for ascendants^ to give tutors by tes- 
tament to those whom they hold in their potestas, to those of the 



PERSONS. 65 

male sex, indeed, only while they are under the age of puberty, but 
to those of the female sex whatever age they may be and also when 

— — - -m 

married. For the ancients wished women, even though they were 
oTinW age, to be under guardianship. 

190. But scarcely any weighty reason appears to persuade that 
women of full age should be under guardianship. For what is 
commonly believed, that because of levity of mind they are often 
deceived and so it is equitable for them to be governed by guardians, 
seems more specious than true. For women, who are of full age, 
themselves manage their own affairs, and in some cases the tutor 
interposes his authority for the sake of form; and often he is com- 
pelled by the praetor to give an unwilling authority. 

Ulpian, Rules^ XI, 9. 9. . . . Moreover the lex Claudia 
abolished the statutory tutelage of women except tutelage held by I 
a patron. ^ 

(b) Infancy and Minority (Tutela impuberum: cura mi- 
noriim). 

Baron^ Pandekten, sec. 21. Age is especially important with 
respect to the capacity of men to act. Capacity of will develops in 
men only gradually, and in different men very differently. The 
law, however, can not regard the infinite variety of development of 
individuals, but can only set up a series of stages of life which on 
the average represent as far as possible the periods in a man's de-. 
velopment. The Roman Law set up two such stages of life, which, 
it subdivided into two: 

I. The age of the impuberes or pupilli, in which stand (i) in- 
fantes, qui fari non possunt, that is, children till the completed sev- 
enth year; they are completely incapable of acts; (2) qui fari 
possunt, so-called infantia niajores, that is, boys until the completed 
fourteenth year (according to the view of the ProcuUians, con- 
firmed by Justinian), girls up to the twelfth year; they are capable 
of acts so far as has to do with acquisition^ but not so far as has to 
do with creating obligations or alienation; the y can not make a 
testame nt. 

II. The age of the puberes, puberty, that is the period from the 
fourteenth or twelfth year, as the case may be. Male puberes in 
the older time had full capacity of acting; females only partly. 
I ndgpendfintl y, they could-Jlditl£L.. oblige themselves^nor make a^ 
mancipation or a testament. Soon, however, the puberes under 

5 
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twenty-five years (minor es uiginti quinque annis, minor es) obtained 
certain privileges such as the overlooking of errors of law, and 
restitution, and gradually those of them who were not in patria 
potestas were put under guardianship, so that in the modern law, 
without distinction of sex, one must distinguish: (i) Eiiberes 
minores , minors.' These, if not in patria potestas, are in the same 
situation as the so-called infantia majores, and have in addition only 
the power t o make a testament and to tak e an oath. . . . Also, 
if their majority is regarded in a legal transaction, the end of the 
twenty-fifthjear must Jjeji waited. . . . (2) Puberes majores. 
Men of lawful age. They are as a rule fully capable of acting. 

Gaius, 1, sec. 196. Males, indeed, are set free from tutelages 
when they begin to be puheres . Now Sabinus and Cassius and the 
rest of our preceptors consider him of the age of puberty who shows 
puberty by the development of his body, that is, he who can 
procreate, but that as to those who can not attain to puberty, such 
as eunuchs born, the age is to be looked to at which men usually 
attain puberty. But the authors of a different school think puberty 
should be estimated in years, that is, they think he is of the age 
of puberty who has completed fourteen years. 

Institutes, T, 23, pr. Males of the age of puberty and females 
of marriageable age recei ve curators u ntil their corppjeted ^wentv- 
filth year. For though of the age of puberty, they are nevertheless 
of such an age that they can not guard their own interests. 

(c) Lunacy and Idiocy {Cura furiosorum), 

Derndurg, Pandkkten^ I, sec. 56. 

1. The older Roman law distinguished roughly between furiosi, 
those fallen into manifest delirium, and dementeSj insane of other 
sorts. This is unknown to the law of Justinian. According to 
that, the negative circumstance of lack of normal mental power 
alone is considered, not the form of the insanity. 

2. The insane receive a curator, , . . 

3. The insane are incapable of acting, whether under guardian- 
ship at the time or not. Their acts stand as a chance of the powers 
of nature, since they are not subject to the direction of a sound 
mental power. Therefore the insane can not acquire through legal 
transactions which they conclude themselves; they can not come 
into possession, even when they physically seize upon objects, be- 
cause the intention of possessing is lacking;. They can not bind 
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themselves through legal transactions, can not break contracts,, 
and legal notices to them are without effect. They are not liable 
for delicts either civilly or criminally, since they are not account- 
able for them — a rule of more refined legal spec ulation^ which, 
indeed, only gradually prevailed in Rome. " 

4. The lunatic who has lucid intervals is capable of acting during 
these intervals, e.vc n though h e is under guardianship^^nd has a 
curator. Hence it may be conckided that the partially insane, 
who have reason except for their fixed ideas, are capable of acting 
so far as their reason extends, even though they are under 
guardianship. 

Institutes^ I, 23, sees. 3, 4. 

3. Lunatics also and prodigals, although over twenty-five years, 
are nevertheless in the curation of their agnates by a law of the 
XII Table s. But at Rome the prefect of the city or the praetor, 
and in the provinces, the governor, are accustomed to give them 
curators after an inquiry. 

X 4. But idiots also and deaf and dumb persons, and those who.] 
suflfer from chronic disease are to be given curators because they I 
can not manage their own aflFairs. \ 

(d) Prodigality (Cura prodigorum). 
Dernburg^ Pandekten^ I, sec. 57. 

1. Prodigals (prodigi) may be subjected to guardianship. By 
this is meant: 

(a) Frivolous dissipation of property, so that poverty is to be 
feared. Purposeless and frivolous squandering merely of the incom e 
of p roperty d oe§_not .authorize^ guardianship. Further, one who 
uses his property for serious ends, even if^g lso by wa y of specula- 
tio n^ as for instan ce, upon a planned invention^ js not a pro3igal. 

(b) Prodigality must manifest itself as a rooted propensity. A 
transitory prodigal mood does not authorize guardianship, however 
injurious its consequences. Many consider that the prodigal rnnd e^ 
of life has its ro ot in diseased mentality or jibnoiiaal Weakness jDf 
will. But this is not required. 

2. ... It is not JJie-u^iaracterof prodigality which _.limits_^ 
ca pacifv for actin g but the..apx)pintment_pra'"giiardian. Also the 
prodigal acts which preceded guardianship and were the occasion 
of the appointment remain unimpe achable . 

3. .' . . Guardianship for prodigality rested in Rome upon 
customary law, which rested on this, that the prodigal was regarded 



68 READINGS IN ROMAN LAW. 

as insane . Henc^ ^originally the \^ ^^.^^^^ with the interdicted prodigal 
e xactly like a lunatic. Later the nature of things gradually intro- 
duced a differentiation. Prodigals under guardianship are capable 
of acquiring independently, but not of prejudicing their estate. One 
must look to the general character of the transaction. Hence they 
may enter upon profitable inheritances, although thereby they be- 
come liable for the debts of the estate; they can renew demands 
against them providing the novation is advantageous to them. It 
is self-evident that prodigals may become ohlifyateTl JLh rough delicts^ 
Prodigals are also incapable of making testamentary dispositions. 

(e) Powers of Tutors and Curators. 

Institutes^ I, 21. Moreover, the authorization of the ,tiitoL-ifi. 
ii^essary for 2Upils_in some cases and in some It is not necessary. 
As, for example, if he stipulates for something to be given him, 
the authorization of the tutor is not necessary ; but if pupils promise 
to others, it is necessary; for it has seemed right to allow them to 
make their condition better even without the authorization of the 
tutor, but not to make it worse otherwise than by the authorization of 
the tutor. Whence in those cases from which mutual obligations 
arise, in sales, letting and hirings, mandates and deposits, if the au- 
thorization of the tutor does not intervene, those indeed who con- 
tract with them are bound; but, on the other hand, the pupi ls are 
not bound. 

1. Nevertheless, they can not enter upon an mheritance, nor 
claim possession of an estate nor undertake an inheritance left in 
trust otherwise than by the authorization of the tutor, although it 
is profitable and does not involve an y liability. 

2. Moreover, the tutor ought to authorize at once, whi^e present 
at the very transaction, if he thinks it of advantage to the pupil. 
For an authorization interposed afterwards or by letter accom- 
plishes nothing. 

3. If a legal proceeding is to be carried on between lijto r and 
5<"^ jugil, because the tutor himself can not authorize in his own matter, 

a p raetorian tutor is not appointed as formerly, but a curator is 
given in his place, through whose intervention the proceeding is 
carried on, and when it is completed he ceases to be curator. 

Sat.kowski^ Institutioncn^ sec. 73, II. The most important 
differences between tutela and cura are the following: The tutor, 
for the purposes of property lavv, always represents the whole per- 
sonality of his ward ; a curator can be appointed also for a particulaF 
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act in the law, as well as a p articular proprietary relati on. Upon 
le tutor develops especially the supplementing of the wa rd's d e- 
f ective capacity to act ; the essential function of the curator is alone 
the management of the property (gestio). Further, concurrence 
in the entry into legal transactions consists for the tutor in the 
aiictoritatis inter p ositio ; for- the curator it is limited to mere con- 
sensus, (Whitfield's translation.) ' 

JJJ Appointment and Removal of Tutors and Curators. 

Institutes,, I, 13, sec. 3. Now ascendants are permitted to give 
tutors by testament to descendants under the age of puberty whom 
they have in their potestas. And this extends in every case to a son 
and daughter; nevertheless ascendants can only give t utors by 
t estament to grandson s and granddaughters if after their death 
they will not fall into the potestas of their father. And so if your 
son at the time of your death is in your potestas, your grandsons 
through him can not hgive a tutor by your testament, although they 
were in your potestas, because, of course, on your death they will 
fall into the potestas of their father. 

Institutes^ I, 15, pr. and sees, i, 2. To those to whom no tutor 
is given by testament, the agnates are tutors bv a law of the XII 
Tables, and they are called statutory tutors. 

1. Moreover, agnates arc those united in relationship through 
persons of the male sex, as it were related through the father, such 
as a brother born of the same father, a son of the brother, and a 
grandson through him, likewise a paternal uncle, son of the uncle, 
and a grandson through the son. But those who are united in re- 
lationship through persons of the female sex are not agnates, but 
instead are cogna tes by natu ral law. And so the son of your 
father's sister is not an agnate to you, but a cognate, and on the 
other hand of course you are related to him by the same right ; be- 
cause children follow the household of the father, not that of the 
mother. 

2. Mcrreover, the statement that the statute calls the agnates to 
the tutelage on intestacy does not have this meaning, "if he who 
could give tutors has not made a testament at all," but "iijie died 
intestate so far as pertain s tothejtutelage." Which is understood 
to happen also when he who was given as tutor dies while the 
testator is yet alive. 

Institutes, I, 20, pr. and sees. 1-4. If one had no tutor at all, 
a tutor used to be given him, indeed, in the city of Rome by the 
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praetor and a majority of the tribunes of the plebs under the lex 
Atilia; but in the provinces, by the governors of the provinces under 
the lex Iiilia et Titia. 
y- I. But if a tutor was given upon condition or from a day certain, 
so long as the condition or day was waiting for, a tutor could be 
given under these same statutes. . . . 

2. Also, if the tutor was taken by the enemy, a tutor was sought 
under these statutes, who ceased to be tutor if the captive returned 
into the state ; for on his return he recovered the tutelage under the 
doctrine of postliminium. 

3. But tutors have ceased, to be giyen to pupils unde r these 
statutes, because first the consuls began to give tutors to pupils of 
either sex after investigation, and afterwards the praetors, under 

' constitutions. For under the statutes above mentioned there was 
' no provision for taking security from tutors that the estate of the 
pupils should be safe, nor for compelling tutors to administer the 
tutelage. 

4. But we follow this practice that at Rome indeed the prefect 
of the city or the praetor according to his jurisdiction, but in the 
provinces the governors, after investigation, appoint tutors, or the 
magistrates by order of the governors if the estates of the pupils 
are not large. 

Ulpian, Rules, XII. 

1. Curatops are cither statutory , that is, those w^ho are given 
under a law of ^he XII Ta bles, or h onorary , that is, those who are 
appointed by the praetor. 

2. A law of the XII Tables commands a lunatic, likewise a 
prodigal who has been interdicted from his property, to be in the 
Qurat io n of his agna tes. 

3. A curator is given by the praetor, whom the praetor himself 
will, to prodigal freedmen, likewise to freeborn who, having been 
made heirs by the testament of their ascendants, wrongfully dis- 
sipate the estate : for to these the praetor could not give a curato r 
under the statute, since the freeborn, indeed, did not become heir 
on intes±acy_hu^_by testament; moreover, the freedman can not 
become heir to his father in any way, as he is not held to have had 
a father, since there is no relationship among slaves. 

4. Besides, the praetor gives him a curator, who, having recently 
I become of the age of puberty, can not properly take care of his own 
i business. ^ 



Institutes, I, 24, pr. But lest the estates of pupils or of those 
who are in curation be consumed or diminished by the tutors or 
curators, the praetor takes care that both tutors and curators give 
sureties in this behalf. B ut this is not absolute. For tutors given^ 
by testament are not compelled to furnish sureties, because their' 
fidelity and diligence is approved by the testator himself; also 
tutors and curators given after investigation are not burdened with( 
giving sureties, because proper persons are selected. 

Institutes, I, 26, pr., sees. 1-6. It should be known that the 
accusation of one w^ho is suspected comes down from a law of the 
XII Tables. 

1. Moreover, the power of removing suspected tutors is given a1 
Rome to the praetor and in the provinces to the governors and t< 
the deputy of the proconsul. 

2. We have shown who may take cognizance of a suspected tutor ; 
now let us see who may be suspected. And, indeed, all tutors may 
be, whether testamentary or of som.e other kind. Wherefore even 
a statutory tutor may be accused. . . . 

3. It follows to consider who can accuse suspected tutors.. And 
it should be known that this action is quasi-publi c, that is, it is open 
to all. ... 

4. Persons under the age of puberty can not accuse their tutors 
as suspected; but persons of the age of puberty can charge their 1 
curators as suspected, with the advice of their kindred, and thus J 
the emperors Severus and Antoninus laid down in rescripts. 

5. Moreover, on'e is suspected who does not faithfully administer 
the tutelage, even though solvent, as lulianus also laid down. But 
the same lulianus also laid down that a tutor could be removed as 
suspected even before he began to administer the tutelage, and a 
constitution has enacted accordingly. 

6. A suspected tutor when removed, if indeed on account of 
fraud, is infamous; not so if on account of negligence. 

Sec. 32. Loss of legal personality (^capitis d(mmutio). Sohm, 
sec 35; Muirhead, sec. 29; Moyle, Excursus I; Savigny, Jural Rela- 
tions, sees. 68-75. 

Institutes, I, 16. Now capitis deminutio is a change of the 
prior status. And this takes place in three w^ays. For it is either 
capitis deminutio maxima, or minor, v/hich some c all media^ g r 
mtmnta» ^ 
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1. There is capitis dcminutio maxima when some one loses at 
the same time both citizenship and l iberty . Which happens in the 
case of those who are made slaves by the severity of a penal sen- 
tence, or freedmen condemned as ungrateful toward their patrons, 
or who have allowed themselves to be sold in order to share in the 
price. 

2. There is capitis dcminutio minor or media when citizenship 
indeed is lost, but liberty is retained. Which haf)pens to him who 
has been interdicted from fire and water or who has been deported 
to an island. 

3. There is capitis dcminutio minima when both citizenship and 
liberty are retained but the status of a man is changed. Which 
happens in the case of those who, while they were siii iuris, began 
to be subjected to the authority of another, or vice versa. 

4. But a manumitted slave does not undergo ca pitis dcminutis, 
because a slave has had no legal personality ( caput) . 

5. Those also whose dignity rather than status is changed do not 
undergo capitis dcminutio; and therefore it is clear that one who 
is expelled from the senate does not undergo ca pitis dcminutio. 

Institutes, I, 15, sec. 3. But the -right of agnation is usually 
destroyed in all respects by capitis dcminutio, for ag nation is a 
doctrine of law . The right of cognation, on the other hand, is not 
destroyed in every respect, because a legal principle may indeed 
destroy legal rights, but not natural rights. 

Gaius, III, sec. 153. . . . In legal principle, capitis dcmin- 
utio is held equivalent to death. . . . 

/> French Civil Code^ art. 25. By his civil death the individual 
sentenced loses the ownership of all the property which he pos- 
sessed; his succession becomes open for the benefit of his heirs, to 
whom it escheats in the same manner as in case of natural death 
and as if he had left no will. He can no longer receive any inheri- 
tance, nor transmit in that way the property which he has received 
since then. He can* not dispose of his property wholly or in part, 
either by donation inter uiuos or by will, nor receive anything in 
that way, excepting for necessaries. He can not be appointed 
guardian nor take part in matters relating to guardianship. He 
can not be a witness to a solemn or public instrument, nor be ad- 
mitted to give testimony in court. He can not sue in court, either 
as defendant or as plaintiff, except in the name of and through a 
special curator appointed by the court before which the action is 
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brought. He can not contract a marriage producing any civil 
eflfects. The marriage previously contracted by him is dissolved as 
to all its civil effects. The husband or wife and the heirs can 
respectively exercise the rights and actions which natural death 
gives rise to. (Cachard's translation.) 

[Civil death was abolished in France by a law of 1854.J 

(See Blackstone, I, 132.) 

Sec. 33. Loss of civic honor {Existimationis ^ninutid). Sohm, 
sec. 36; Greenidge, Infamia in Roman Law; Savigny, Jural Relations, 
sees. 76-83. 

Salkowski, Institutionen^ sec. 68. Civic reputation is the 
public appreciation and recognition of his dignity to which every 
man has a claim as a person and a member of the state. The basis 
of full civic reputation, as of full capacity for rights, in Roman law 
I S citizensh ip. Loss of citizenship, coupled with capital punishment, 
carries wfth it also the loss of Roman honor. But, besides, any 
man's civic repvitation can be merely diminished, so that he retains 
citizenship, though it is curtailed as to some rights: this abatement 
o'f reptitation which arises by virtue of a legal prec ept is inf^p y. 
The legal conception of i nfamia rests essentially upon habit and cus^^^ 
tom^ the recognition and operation of which were especially pro- 
cured by the censors by means of their official power, as well as by 
the other magistrates in the conduct of elections and the decision 
appertaining to that upon qualification to vote, and in legal sen- 
tences; it attained full development in the praetorian edict. 

Fr om infamia m u st be distinguishe d the m ere de facto abatement 
of honor, which consists in reproachable conduct or ill-repute of a 
person (' Hir ^iiudo ^i^iominia. tiirji^JiersonaJi^, This is not_a^Jegal 
conceptio n, and comes into question jurally alone when the judge 
or magistrate, in some decision or ordinance, has to take into ac- 
count the moral character of such person. 

The ground of infamia is always conduct dishonorable according 
to Roman sentiment ; as regards particular cases of infamy, it some- 
times appears as the immediate result of certain notorious, dishonor- 
able acts or conditions; at other times as the effect of a judicial 
sentence (actiones famosae) or magisterial decree. 

The effect of mtamy was especially and essentially onc^Qf^Ebli^ 
law; the in famis was div ested of ciHzenshjp in i_ts^p(3iitical_.§ig^^^ 
cance, 1. e. he lost the ins stiiT ragii et honoriim, and indeed eligibility 
not only for offices of the state and commonwealth, but also for the 
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senate and decurionatus. With respect to private law, infamy 
limited the right to the postnlare jxmkmz applications to the prae- 
tor). (Whitfield's translation.) 

XII Tables, 8, 22. (Bruns, Pontes Juris Romani Antiqui, 

1. 33) 

One who has been witness or lihripens, unless he gives testimony, 
let him be deemed dishonest and incapable of lieing a witness. 

Digest, L, 13, 5 (Callistratus). Existinjiti o is a condition of 
unimpaired honor, established by laws and conduct, which, through 
our wrong-doing, by authority of law may be either destroyed or 
diminished. Existimatio is diminished wherever, liberty remaining, 
we are visited with punishment in respect to a condition of honor, 
as when some one is bound, or is reduced in rank, or is prohibited 
from holding public office, or where a plebeian is beaten with 
cudgels, or is sentenced to labor, or where some one falls into some 
c^se which is enumerated in the perpetual edic t as a c ase of infamy . 
But it is destroyed whenever a great capitis miniitio happens, that 
is, when liberty is taken away. 

Digest, I, III, 2, i (lulianus). The words of the praetor are: 
He is marked with infamy who is dismissed from the army for a 
disgraceful cause, by the commander, or whoever has the power 
of deciding this matter; who h ^^ appparpH nn \]\e < ;tap^e to act or 
declaim; who has been guilty of procuring; who in a public trial, 
has been adjudged to have done something calumniously or falsely; 
who, on his own account, has been condemned or adjudged of 
theft, robbery, insults [i. e. wilful, wrongs to another's pers on or^ 
reputation], d eceit or frau d; who, on his own account, has been 
condemned in a just judgment in a matter of partnership, g uardian- 
ship, agency, or gratuitous deposit; who, knowmg that his son-in- 
Taw is dead, gives in marriage her who is within his potestas, within 
the time in which it is cu stoma ry to mourn a husband ; or has know- 
ingly married her, unless by command of him in whose potestas he 
is ; or has permitted one whom he has in his potestas to marry her, 
concerning whom it is provided above ; or who on his own account, 
not by command of one in whose potestas he is, or on account of 
some one in his potestas, has made two betrothals, or two marriages, 
at the same time. 
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Sec. 34. Juristic persons. Sohm, sees. 37-38; Savigny, Jural 
Relations, sees. 85-102; Salmond, Jurisprudence, sees. 115-20; 
Markby, Elements of Law, sees. 131-35; Gierke, Political Theories 
of the Middle Age (translated by Maitland), XVIII-XLIII. 

Salkowski^ Institutionen^ sees. 79-80. 

79. A juristic (moral, imaginary) person, that is, one existing only 
for jt^risti^ purposes, is a subject of rights who is first created by the 
law itself. As such occurs sometimes an organized association of 
persons with particular property {uniucrsitas, sc. pirsongrum, cor- 
pus, corporation) ; at other times, a collection of goods devoted to a 
definite, permanent purpose (foundation^ uni u^rxita.^ hQf tnrum) ^ to 
wh ich Dersonal itv_and legal c apacity_of it§ p^yn is attributed by the 
state for the sphere of property law. rtne supposition and recogni- 
tion of a special juristic personality besmes that natural to individuals 
is based upon the fact that the/ object pursued by such association 
of persons, or, it may be, for which such collection of goods is 
'designed, could not be realized if the former were treated as a mere 
plurality of individual subjects of rights existing for themselves in 
a relation of property law, or if the latter were made subject to the 
control, under property law, of a natural person^ 

The capacity for rights possessed by juristic persons is limited 
to the law of property, and is of different scope in respect of in- 
dividual juristic persons. The subject of all rights in respect of 
foundations is the purpose itself, clothed with personality, for which 
the property is designed; in the nninersitas the personified totality 
of the members for the time being as such, in contrast with in- 
dividuals as subjects of rights upon their own footing. 

Every juristic person requires independent property and special 
representation, i. e. an organ by which it manifestly acts. The 
inner relations of the corporation (rights and duties of the members, 
administration and application of the property, decision upon a 
course of action) are regulated by their constitution (statutes), 
which fixes their purpose and organization, the method of carrying 
out the collective will, and the juristic representation of the nni- 
nersitas, in relation to third parties as well as to members. 

For the origin of a juristic person there is requisite: (i) the 
existence of its natural or actual substratum, and so, in the nniner- 
sitas, an organized association of jpersons invested with particular 
property; in foundations, the creation of such by the appointment 
and appropriation of a mass of goods to an independent permanent 
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purpose. (2) It being recognized by the state as a subject of rights : 
whether by general legal maxim, which establishes juristic per- 
sonality for a certain category of associations^ foundations, insti- 
tutions ; or by a consfitti fio personalis, i. e. special conf erment o f 
juristic personality, or, it may be, of the rights of a corporation. 

With the cessation of the one or other, the juristic person comes 
to an end; by change of the individual members, however, the 
uniuersitas is not itself aitected. . . . 

80. There are uniucrsitatcs to which every man of necessity be- 
longs. Those which take a special position amongst juristic per- 
sons are: 

(i) The state as subject of private^legaLxfilations ; the state- 
property, and at the same time the personality, unde r property law, 
of the state itself is called Fiscits (ae rarium ). 'V^•.^5'%f 

(2) Urban and rural communities, whether ciuitates, rei piiblicae, 
or municipia, whose representatives are the curia or deciiriones. 
The state and communities whose personality was from of old recog- 
nized in Roman law afford the type for the rest of juristic persons, 
which is ever fixed in their constitution. 

Other uniuersitates are voluntary combinations, as coUe^ia^ 
corpora (corporations in the narrow sense). To these in particular 
belonged amongst the Romans: 

The standing unions or guilds of those associated officially and 

1 professionally, e. g. priestly colleges, . . . the ancient com- 
panies of artisans, and industrial societies with a corporate organ- 
ization, as societates pnhlicanorum and the like. 

Associations with manifold other objects, sodalitates sine sodali- 
fates sodalicia, as social and political clubs — under especially rigor- 
ous state-control, and restricted in many ways by police regulations 
— and benefit societies, e. g. burial clubs ( collegia funeraiicia\ 

The second class of juristic persons, the t otality of goods devoted 
to ai l independe nt purpose, only acquired further development in 
Christian imperial times; the recognition of juristic personality, 
moreover, w^as limited to churches and so-called pious or benign 
foundations {piae causae)-. (Whitfield's translation.) 
Digest^ III, 4, i (Gains). To be a company or a collegium or a 
//corporation of this sort is not conceded indiscriminately to all, for 
this matter is governed by statutes and senatus consulfa and con- 
stitutions of the emperors. In very few cases corporate capacity 
of this sort is conceded; as especially the companies for farming 
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t he public revenues, o r of gold miners, or silver miners, and for 
working the salt beds, are permitted to be corporations. Likewise 
there are certain collegia at Rome whose right to be bodies corpor- 
ate is confirmed by senatns consult a and constitutions of the em- 
perors, such as the bakers, ^ nd some others , and the ship-masters, 
which are also in the provinces. Moreover, to those to whom it is 
permitted to be incorporated, under the name of a c ollegiiuH r^ 
c ompan y, or any one of these, it belongs, after the example of the 
commonwealth, to have common property, a common purse, and 
an agent or syndic through whom, as in the case of the common- 
wealth, those things are done that ought to be done by the whole 
body. . 

Digest^ III, 4, 7, pr. (Ulpian). It has often been laid down by M 
rescript that the slave of a municipality may be tortured in capital 
proceedings against citizens, for he is not their slave, but the slave 
of the community; and the same is to be said in the case of slaves 
of other corporations, for he is not held to be the slave of the several 
members, but of the corporation. 

Digest, L, 16, 85 (Marcellus). Neratius Priscus holds that three 
make a collegium, and this is more to be followed. 
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V. 
THE LAW OF PROPERTY. 

Sec. 35. Archaic classification. Sohm, sec. 59, III; Maine, 
Ancient Law, 265-75. 

Ulpian, Rules, XIX, sec. i. All things are either res mancipi 
or r es ne e mancipi. Res mancipi are. estates on Italic soil, as well 
rustic, such as a farm, as urban, such as a house; also rights be- 
longing to rustic estates, such as rights of way ( iter, actus, uia ), 
or a right of conduc ting water; likewise slaves and quadrupeds 
which are tamed by saddle and yoke, such as oxen, mules, horses, 
and asses. Other things are res nee mancipi. Elephants and camels, 
although they may be tamed by saddle and yoke, are res nee mancip i 
because they are in the category of wild beasts. 

Gaius. II, sees. 18-22. "^ 

18. Moreover, there is a great difference between res mancipi 
and res nee mancipi. 

19. For res nee mancipi become the property of another in full 
title by mere delivery, if only they are corporeal and so capable of 
deliveryT 

, 20. And so if I have delivered you a coat or gold or silver, whether 
' ' for the purpose of sale or of gift or for some other purpose, that 
thing immediately becomes yours if only I am owner of it by the 
ius ciiiile, ^ 

21. In the same condition are prov incial estates.^ . . . 

22. But res mancipi are those which are transferred to another 
by mancipation; whence indeed they are called res mancipi, A 
cessio in iiire has the same effect. 

Sec. 36. Res extra commerclum. Sohm, sec. 59, I; Roby, I, 
408-12. 

Institutes^ II, i pr., sees. i-io. In the former book we treated 
of the law of persons ; now let us consider things ; which are either 
within our patrimony or are held without our patrimony. For some 
things by natural law are the common property of all, some are 
public, some the property of corporations, some of no one, and most 
things are the property of individuals, which may be acquired by 
any one in various ways, as will appear from what follows. 
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I. And, indeed, by the law of nature these things are the common 
property of all : air, running wate r, and the sea and hence the shores 
ofJli£,^a. Therefore no one is prohibited from gomg to the shores 
of the sea, provided, however, he keeps away from houses and monu- 
ments and buildings, because these are not subject to the iusgen- 
tium as is the sea. 

""2. Moreover, all rivers and harbors are public. And therefore 
the right of fishing in a harbor and in rivers is common to all. 

3. Moreover, the shore of the sea extends as far as the highest 
winter tide runs. 

4. Also the use of banks is public by the ins zentium, as w ell as 
use of the river itself, and so everyone is free to fasten ships to 
them,^ to tie ropes to trees there growing, and to lay down any 
freight upon them, as he is to navigate the river itself. But the \ 
ownership of them is in those whose estates adjoin; wherefore also/ 
the trees growing upon them belong to the latter. 

5. Also the use of shores is public by the ius gentium just as use 
of the sea itself, and so it is free to all to build a house there in 
which to withdraw himself, just as it is to dry nets there or to 
draw them out of the sea. For the property in them can not be 
understood to be in any one, but they are under the same law as 
both the sea and the soil and sand that lie under the sea. 

6. Such things as theaters, race-courses, and- the like, and any | 
other things which are the common property of cities are property [ 
of a corporation and not of individuals. 

7. Moreover, res s^£X£Le, and ^(ligiosae and sancjae belong to no 
one, for what is subject to divine right is of the goods of no one. 

8. Res sacrae are those which are consecrated to God duly and 
by the pontiUces, such as sacred buildings and gifts which are duly 
dedicated to the service of God, which indeed by our constitution 
we have forbidden to be alienated or encumbered except for the 
purpose of ransoming captives. But if any one by his own au- 
thority makes a thing quasi-sacred, it is not sacred but profane. 
Moreover, the place in which sacred buildings have^ been built re- 
mains still sacred even when the building has been torn down^ as 
also Papinian laid down. 

9. Any one by his own will makes a place religious when he buries / 
a dead body in his ground. But he can not bury in common prop- \ 

^See Ball v. Herbert, 3 T. R. 253, 2 Gray, Cases on Property, 555. 
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erty undefiled against the will of his co-owner, but he may bury in 
a common tomb even against the will of the other co-owners. . . . 

ID. AlscTfcs sahciae, such as walls and gates, are to some extent 
subject to divine right and hence are of the goods of no one. . . . 

Digest, I, 8, 3 (Florentinus). Likewise stones and gems and 
f I other things which we have found on the shore at once become ours 
by natural law. 

Dernburg, Pandekten, I, sec. 69. On general principles, the 
bodies of living men are not capable of being subjects of property. 
. . . What has ceased to be part of the living human organism 
becomes immediately a thing capable of ownership. Hair cut off 
from a person becomes his property. In consequence also a corpse 
i s propert y. One may therefore dispose of it after his death for 
scient ific purposes . But heirs may not sell the corpse of the de- 
ce3ent, because this would be against good morals. 

Sec. 37. Cases. 

I. (Ihering, Law in Daily Life, Goudy's translation, XXI, 3.) 
A poor peasant girl who has beautiful hair offers it for sale to a 
hairdresser, and they come to terms by which it is agreed that the 
hair shall be allowed to grow for a month longer. In the interval 
the girl becomes engaged and her betrothed will not consent to her 
having her hair cut off. The hairdresser stands upon the contract, 
and asks that judgment be given ordering the girl to allow her hair 
to be cut, and failing her doing so, to pay double the stipulated price 
as damages, as it can be shown that the hair is worth this commer- 
cially — a fact which can not be disputed. On the other side the 
defense is set up that parts of the human body can not be objects 
of trade ; they form part of a man in his bodily manifestation, they 
belong to the res extra commercium. The plaintiff disputes this 
because human hair is sold daily, and property in it is just as un- 
doubted as in the skeletons and preserved specimens in an anatom- 
ical collection. How should the question be decided? 

2. (StAMMLER^ AuFGABEN AUS DEM RoMISCHEN ReCHT^ 63.) 

The cooper of a large wine-warehouse, in revenge for dismissal 
^ from employment, bores holes in several large casks of wine, so 
^ that the wine runs out, overflows the cellar, and runs into the street. 
/ Passers by rescue some of this uinum profluens. Have they appro- 
priated the property of another? 
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Sec. 38. Principal things and accessory things; pertinentia. 

Digest^ XLI, i, 7, sec. 10 (Gains). Where any one has built on 
his land with the materials of another he is understood to be the 
owner of the building, b ecause whatever is built into the soil yields 
to the soil. Not, nevertheless, because he who was owner of the 
material has ceased to be owner, but so long as he can n either vin - 
dica te it nor bring an actio ad exhibendu m [action for the produc- 
tion of an object which detendant has in his possession, so as to 
identify it with the object which plaintiff has missed] concerning ' 
it, because of the law of the XII Tables, which provides that no 
one shall be required to remove another's beam that has been joined 
into his buildin g, but shall pay double damages for it . Under the"-^ 
name of beam, moreover, all materials are signified out of which 
(buildings may be built ; therefore, if from any cause the building is 
demolished, the owner of the material may now vindicate it or bring 
an actio ad exhibendum. 

Digest, XVIII, i, 17, pr., sees. 1-5, 7 (Ulpian). Nothing is part 
of a farm except what is affixed to the earth; but it must not be 
forgotten that many things are parts of buildings which are not 
affixed to the buildings, such as bars, kevs, and bolts. Many things,\^ 
also, are sunk in the earth, and yet are not held part of the fa rm or 
house^ such as vats., and wine-casks and wine-presses, since these 
are rather furniture, although they are affixed to the building. 

1. Bu t it is clear that wine an d the fruit picked are not part of 
the land . 

2. When a farm is sold or given by will the dung heap and manure 
spread on the fields belong to the purchaser or devisee, but timbers 
cut belong to the vendor or heir, because they^ ar^ not jpart of the 
f arm, a1thoup ; -h they were pro vided for that property. With respect 
to the manure, moreover, a distliictTori macTe by Trebatius is to be 
approved, namely, that if it was brought together for the purpose 
of manuring the fields, it should pass to the purchaser; if for the 
purpose of sale it should remain the property of the vendor unless 
otherwise agreed; nor does it matter whether it is in the stable or 
in a heap. 

3. Panels painted for the ceiling are included; likewise marble 
inlaid on the walls is part of the house. 

4. Net- work about columns, bookcases about partitions, and cur-)/ 
tains do not belong to houses. '^ 
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5. Also what is prepared for the purpose of temporary ap art- 
ments to be let, if not completed, does not seem to be part of the 
house, although put in the building. . . . 

7. La DEO writes, as a general rule, that those things which are 
put in buildings for permanent use are part of the buildings, but 
those put there for present use are not part of the building ; for in- 

1/ stance, pipes put in for temporary use are not part of buildings, but 
/ \ if put in place for permanent use, they are. 

8. Lead cisterns, reservoirs, covers of wells, water wheels not 
affixed, are clearly part of the house. 

Digest, XIX, i, 13, sec. 31, 14, 15, 16. 

L. 13, sec. 31 (Ulpian). When houses are sold or given by will, 
we are accustomed to say that those things pass with the houses 
which are held, as it were, a part of houses, or on account of houses, 
as, for instance, parts of wells. 

L. 14 (Pomponius) that is, by which a well is covered. 

L. 15 (Ulpian). Pails, basins, fountains; also pipes which are 
^ joined to the fountains, however far they run outside of the build- 
j ing, belong to houses, also troughs. But fishes in a basin belong 
neither to the house nor to the estate. 

L. 16 (Pomponius) any more than chickens or other animals 
which are on the estate. 

Digest, XIX, i, 17, sees. 9-10 (Ulpian). 

9. Likewise it is clear that images, columns, and heads from the 
mouths of which water is accustomed to spout are part of the house. 
- 10. Those things which have been taken out to be put back again 
are part of the building; but things prepared to be place d in the 
building are not* 

Sec. 39. Cases. 

1. (Ihering, Law in Daily Life, Goudy's translation, IX, 4.) 
Is scaffolding put up for the building of a house acquired by the 
owner of the ground? 

2. (The Same, IX, 7, 8.) Can the owner in selling the house 
retain the double window frames which are put on merely during 
the winter, as forming no part of it? Would it be of importance 
whether he sold the house in the winter when the double windows 
were in, or in the summer when this was not the case? 

iSee Miller v. Wilson, 71 la. 610, 33 N. W. Rep. 128. 
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Sec. 40. Les^al and equitable title (^dominium ex iure Quirt- 
tium 2XiA dominium in bonis), Sohm, sec. 61; Poste, commentary 
on II, sees. 40-41. 

Gaius, II, sees. 40-41. 

40. It follows that we should warn you that among foreigners 
there is but one form of property, for one is either owner or is not 
taken to be owner. Which rule the Roman people also followed 
formerly ; for every one was owner ex iure Quiritium , or he was 
not taken to be owner. But afterwards a division of property ob- 
tained, so that one might be owner ex iure Quiritium, and another 
hold in b onis. 

41. For if I hav.e neither mancipated nor ceded in court a res 
mancipi, but have only delivered it to you, it indeed becomes yours 
in bonis, but ex iure Qtiiritium ^it remains mine, u ntil you acquir e i 



ti tle by adverse possessio n. For when adverse possession is com 
plete, then at once it begms to be yours in full right, that is, both 
in bonis and ex iure Quiritium, just as if it had been mancipated or 
ceded in court. 

CoDE^ VII, 25 (Justinian). Driving out by this decision a mock-^ 
ery of ancient subtlety, we suflfer no diflference to exist between 
owners, among whom the naked legal title (ex iure Quiritium) or 
only the equitable {in bonis) is found, because we do not desire any 
such distinction nor doctrine of title ex iure Quiritium, which is a 
mere puzzle, and is never s een, and never appears in practice, but is 
a vain and superfl uous phr ase. . • . 

Sec. 41. Possession. Sohm, sec 67; Poste, commentary on IV, 
sec. 170; Moyle, Excursus III; Salmond, Jurisprudence, sees. 94-107; 
Markby, Elements of Law, sees. 347-99. For theory of possession 
in the common law, see Pollock and. Wright, Possession; Holmes 
Common Law, Lecture 6. 

Salkowski, Institutionen, sec. 89. Possessio is the total and 
exclusive de facto control over a thing, which by law is protected 
as such agamst actual disturbance oh the part of every third person 
(even the owner), unless it has been acquired from the latter in an 
illegal manner; and though possession in itself is not a legal rela- 
tion, yet it is protected by law for its own sake, as giving e^^ec.t \c^ 
the poss essor's p ersonality and his^will as recognized bv^la^v.^ Pos- 
session, accordingly, exhibits itself as the de fo,ctv_ side, of owner- 
ship, as the actual, material exercise thereof, wjiich nevertheless 
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has legal importance also as separated from it, and precisely in this 
separation -affords juristic interest. From the right of possession 
(i us possession is) we have indeed to distinguish the right to pos- 
sess (i us posstdendi) , which is based upon ownership in the thing, 
>7or a privilege granted by the owner, or again, in certain circum- 
. stances, upon a legal acquisition of the thing. In the doctrine upon 
this topic, possession as such, apart from its legal basis, always is 
the subject of consideration. 

Possession consists of two elements, one d e facto (res facti), the 
actual relation of control over the thing, i. e. the potentiality of dis- 
cretionary and exclusive corporal operation- upon the thing (cor- 
^ pus) ; and the other mental (res itiris), i. e. the will actually to have 
^""^ command of the thing exclusively — though not continuously — like 
the owner. This latter is spoken of as the ani mus possidendij it is 
not to be confounded with the opinio domini, and it is to be -distin- 
guished likewise from the will of ownership, that is, the intention 
to exercise proprietary right. . . . 

On the other hand, the will of the holder can be directed to the 
possession of the thing not for himself, but for so me other definite 
person — a lieno nom ine — whoJiirrisHf^Jins the will t o pn^^s^ss . so that 
the latter appears juristically as the possessor, who exercises pos-. 
session through the de facto occupier, a mere detentor. Such are 
a lessee and hirer, bailee, usufructuary, whose will is also only di- 
rected to the control of the thing in a definite direction or in par- 
ticular relations. 

But there are cases in which the alieno nomine possidens is re- 
garded as the juristic possessor with animus possidendi, although 
without animus domini or animus rem sibijtabendi (so-called deriva- 
tive possession), because he exercises the other^s right of possession 
transferred to him ; e. g. the sequestrato r^ th e pleagee,.the possessor 

upon sufferance^ X'A^'^^^''^'^^^ ) • 

In the person of the possessor, possession . supposes capacity for 
possession, i. e. will recognized by law for possession. Of juristic 
possession in general, or in their own person, the following, ac- 
cordingly, are incapable: 
y/ (i) Slaves. 

(2) Persons in domestic dependence, who indeed can possess for 
their master or paterfamilias, but not for themselves, in consequence 
of their having no capacity for , rights or their incapacity for 
property. 
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Possession is only possible in corporeal things, single or com- 
pound, not in so-called nniiicrsitatcs of thing s. But the notion of 
juristic possession is transferred analogically to those real rights in 
which also, as with ownership, a mere de facto exercise of their 
subject-matter is possible, and appears to need protection, as in 
particular with servitudes : iuris quasi possessio. ' 

The Roman law distinguishes the following kinds of possession: 

(i) Nattiralis (corporalis) possessio or detention, that is, the 
bar e actual c ontr ol over a thing without animn.s p ossidendi ( tenere, 
in possessione esse), which affords no claim to protection by law. 

(2) Ju ristic or interdi< ; ^t possessio n^ that is, possession with a7ti- 
mns possidendi (possession in the narrower sense), by law protected 
through interdicts. The prerequisite of protection by interdicts 
(with the excep tion of the interdictum unde ui ) against the dis- 
turber of the possession is that the possessor have acquired the pos- 
session of the thing from the adverse party nei ther with violenc e, 
n or clandestinelv. nor by entreaty {iiitiosa possessio). (Whitfield's 
translation.) 

Digest, XLIII, 17, 2 (Paulus). In this interdict, it matters not 
whether the possession against others is just or unjust; for every 
possessor by the very fact that he is possessor has more right than he 
who does not possess. 

Digest, XLIII, 17, i, sec. 2 (Ulpian). Possession ought to be 
distinguished from property ; for it may happen that one is possessor 
but is not owner, another is owner indeed but is not possessor; it 
may happen that the same person is both possessor and owner. 

Code, VII, 32, 10 (Constantine). No one doubts that the prin- 
ciple of possession is two-fold, one which lies in law, the other 
which lies *n .fact -(^<?r/)«^) . 

Gaius, IV, sec. 153. Moreover, we are considered to possess not 
only if we ourselves possess but also if some other has custody (in 
p ossessione sit ) on our account, although he is not subjected to our 
authority, as a tenant of land or of a house. We ourselves are con- 
*?idered to possess also through those with whom we have deposited 
property, or to whom we have lent some things for use, or to whom 
we have given gratuitously a right of habita tio. And it is this that 
is meant by the common saying that one may retain possession by 
any one who has the custody on our account. Moreover, most au- 
thorities think that possession may be retained also by mere will, 
that is, that although we neither hold in custody ourselves, nor does J 
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another so hold on our account, nevertheless, if we have left the ob- 
ject with the intention of not relinquishing possession but intending 
to return subsequently, we are considered to retain possession. But 
through whom we may acquire possession, we have set forth in our 
second commentary ; nor is there any doubt that we can not acquire 
posse ssion by mere wil l. 

>iGEST^ XLI, 3, i6 (lauolenus). One who gives a pledge pos- 
sesses only for usucapio (a dverse possession) . Fo r all other pur- 
pose.sJie wh o receives it posse sses. 

Digest, L, 17, 118 (Ulpian). One who is in slavery can not ac- 
quire by adverse possession ; for as he is possessed he is not held to 
possess. 

, / Digest, XLI, 2, 49, sec. i (Papinian). Those who are in the 
potestas of another can have c ustody of things allowed them as 
their own; they can not hold and possess. 

Digest, XLI, 2, 10, sec. i (Ulpian). It is one thing to possess, 
entirely another thing to have custody. So that those who hold in 
order to preserve a thing, or on account of legacies, or to prevent 
anticipated damage, do not possess but have custody for safe- 
keeping. 

Sec. >|2. Cases. 

I. (StAMMLER^ AuSGABEN AUS DEM RoMISCHEN ReCHT, 70.) 

X delivers to Y a picture : 

(o) in order to store it for X while he is on a journey, 

{h) because Y has shown his authority as messenger of the pur- 
chaser of the picture, 

(c) in order that Y may take a copy of it, 

(rf) because Y has promised to deliver other pictures in exchange 
for it, 

{e) in order that Y may frame it, at a proper compensation, 

(/) because X is a director and Y employee of the city museum, 
and the latter, on the errand of the former, is to pack it and deliver 
it to the carrier for transportation to an exhibition of pictures in 
another city. 

Who has possession of the picture in each case ? 

2. Who is in possession of the chair in which you are sitting? 

3. Your coat and hat are upon a hook in the hall downstairs. 
Who is in possession of them? 

4. A's horse wanders out of the stable and runs at large in the 
Street. In whose possession is it? 
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5. My stenographer only is now in my office. Who is in 
possession ? 

(b) I telephone her to take a bill from the money-drawer and 
pay -an account at a store. While she is taking the money to the 
store, in whose possession is it? 

(c) I telephone her to take a $5 bill and buy whatever office sup- 
plies she thinks she needs, after looking them over. While on her 
way to look at them, who has possession of the bill? 

Sec. 43. Modes of acquiring legal title (^ aiquisitiones ctuiles ) 
Sohm, sec. 62. 
Ulfian, Rules, XIX, sees. 2-17. 

2. Ownership of single things is acquired by mancipation, deliy- 7 
ery, adverse possession, cession in court, adjudication, and statu te. ' 

3. Mancipation is the appropriate form of alienation of res man- 
cipi; and it takes place by a fixed form of words in the presence of 
a Ubripen s and five witnesse s. 

4. Mancipation takes place among Roman citizens, Latin colo- 
nistsjunian Ljatins, and those aliens to whom commerciiim has 
been granted. 

5. Co mmercium is the right of bujing and selling one of the other. 

6. Movables can not be mancipated unless present, and no more \\ 
at one time than as many as can be taken by the hand; but im- 
movables may be mancipated several at one time and lying in dif- 
ferent localities. 

7. Delivery is the appropriate mode of alienation of res nee man- 
dpi. We obtain ownership of these things by mere delivery, pro- 
vided they are delivered to us in a law ful tr ansaction. 

8. By adverse possession we acquire ownership both of res man- ^ ' 
cipi and of res nee mancipL Adverse possession is an acquiring of 
ownership by continuation of possession for a year or for two years ; 
a jyear in case o fjUQvables, two years in case of imrnovables. 

9. Cession in court also is a form of alienation common to res 
maneipi and res nee maneipL It takes place through three persons, 
the cessor in court, the claimant, and he who adjudges. 

10. The owner cedes in court, he to whom cession is made claims 
{nindieat)y the praetor adjudges. 

11. Even incorporeal things jna y _b e_ ceded. jn court, such as a 
usufruct, and an inheritance^_and the^ statutory tutjbla^e _of a^ f reed- 
woman, , • • 



88 READINGS IN ROMAN LAW. 

i6. By adjudication we obtain ownership through the formula 
of partitioning an estate, which lies between coheirs; and by the 
formula of partitioning property, which lies between partners; and 
by the formula of determining botmdaries, which lies between neigh- 
bors. For if the index has adjudged some property to one of the 
coheirs or partners, or neighbors, he acquires it immediately, 
whether it is res mancipi or res nee mancipi. 

17. We acquire by statute, for instance, a lapse or an escheat 
under the lex Papia Poppaea, likewise a legacy under a law of the 
XII Tables, whether it is res mancipi or res nee mancipi. 

Sec. 44. Original and derivative acquisition. Sohm, sees. 
63, 64. 

Baron^ Pandekten, sec. 130. 

i. We call a mode of acquisition derivative if the ownership of 
' him who acquires is based upon that of him who previously owned 
it; he who acquires the property is the successor of the previous 
owner, and he acquires it to the extent that the latter had it. The 
effect of the derivative mode of acquisition rests either upon the 
will of the previous owner (as in case of delivery, testamentary 
succession, legacy) or upon a judicial decree (as in adjudication, 
imp et ratio dominii, missio in possessionem on account of refusal to 
give security against threatened damage, execution of a judicial 
decision) or finally upon a statutory direction (as in intestate suc- 
cession and the forfeiture of property). ... 

2. We call a mode of acquisition original if the ownership of 
him who acquires does not rest upon the right of another. This is 
the case not only if no ownership in the thing existed before the 
acquisition (as in case of things newly coming into existence, and 
ownerless things), but also if, indeed, ownership already existed in 
a person, but there is no connection between the ownership of this 
person and that of him who acquires. Accordingly, modes of orig- 
inal acquisition fall into two classes : ( i ) acquisition of things newly 
arising or hitherto ownerless, (2) acquisition of things formerly 
owned by some one. In the first class belongs acquisition of fructns, 
of land newly arising, through occupation, through specification, 
through finding treasure; in the second class, acquisition by con- 
fusion and accession, and by adverse possession. 
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Scheme of Modes of Acquisition — 

1. Original, a. Accretion. 

b. Occupation, i. res nullius. 

ii. res derelictae. 
iii. res hostiles. 
iv. thesaurus. 

c. Confusion. 

d. Accession. 

e. Specification. 

f. Fructus, 

g. Adverse possession {usueapio and praescriptio). 

2. Derivative. 

^' Delivery (traditio). 

b. Adjudication. 

c. Legatxim (gift by will). 

Sec. 45. Accretion (^alluuio). See Blackstone, II, 262. 
Institutes, II, i, 20-21. 

20. Besides, what a river adds to your land by alluvion .you ac- 
quire under the ins ^ntiuyn^ Moreover, alluvion is an imperceptible 
increase. For that is considered to be added by alluvion which is 
added so gradually that you can not. know how much is added at 
each instant of time. 

21. But if the force of the river has taken away some part of 
your land and has carried it to the land of your neighbor, it is clear 
thatitj;emjain^vours. . . . 

Sec. 46. Occupation. See Blackstone, II, 389-95, 400-2. 

Institutes, II, i, 12-18, 2.2, 

12. Therefore wild beasts and birds and fishes, that. is, all animals 
which are born on land, in the sea, or in the air, as soon as they are 
taken by any one, immediately begin to be his by the ius gentiuM, 
For what was previously no one's, that is conceded by natural rea- 
son to the occupant. Nor does it matter whether one takes wild 
beasts and birds on his own land or on another's land ; of course 
one who goes on another's land for the purpose of hunting or fowl- 
ing may be prohibited from entering by the owner, if he perceives 
him. Whatever of these you have taken, moreover, is understood 
to be yours so long as it is restrained in your custody. But when it 
has escaped your custody and betaken itself to its natural liberty, it 
ceases to be yours and again becomes the property of the taker. 
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Moreover, it is understood to recover its natural liberty when it has 
escaped out of your sight, or is in your sight but so situated that 
pursuit is difficult. 

13. It has been a question whether if a wild beast is so wounded 
that it may be taken it should be understood to be yours immedi- 
ately. Some have held it was yours immediately and was to be con- 
sidered yours so long as you pursued it ; but if you ceased to pursue, 
it would cease to be yours and again become the property of the 
taker. Others thought it would not become yours in any other way 
than by your taking it. But we confirm the latter opinion, because 
many things may happen so that you do not take it. 

14. Bees alsQ ^e wild b v_nature. Therefore those which settle 
upon your tree are no more understood to be yours than birds which 
have made a nest in your tree; and so if another has hived them, 
he will be owner of them. Also any one may take away the honey- 
combs they have made. Of course while it remains whole, if you 
see some one entering upon your land you may rightly prohibit him 
from entering. A swarm which has flown from your hive is under- 
stood to be yours so long as it is in your sight and pursuit is not 
difficult ; otherwise it belongs to the taker. 

15. Peacocks and pigeons are wild by nature. Nor does it mat- 
ter that they are wont, from habit, to fly away and fly back. For 
bees also do the same, and it is clear they are wild by nature. Some 
also have deer so tamed that they are wont to go into the woods and 
return, and no one denies that these are wild by nature. But with 
respect to those animals which are wont to come and go, this rule is 
adopted, that they are understood to be v ours so long as thev have 

;an_ int^ntion jDf returnin g ; for if they cease to have ah intention of 
/ returning, they cease alsb to be yours and become the property of 
the takers. Moreover, they are considered to cease to have the in- 
tention of returning when they have abandoned the habit of 
returning. 

16. Fowls^and^eese^a re not wild by nature. And that we may 
know from this that there are other fowls which we call wild and 
other geese which we call wild. And so if your geese or your fowls, 
frightened by some accident, have flown away, although they have 
fled out of your sight, wherever they may be, they are understood 
to be yours ; and one who holds the animals with the purpose of 
profiting himself is held to commit theft 
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17. Likewise those things which we take from the enemy at once 
become ours by the ins gentium; so far, indeed, that even free men 
are reduced to be our slaves, who, nevertheless, if they escape our 
power and return to their own, recover their former status. 

18. Likewise stones and gems and other things which are found 
on the shore immediately become the property of the finder by nat- 
ural law. 

22. An island which has arisen in the sea — which rarely hap- 
pens — be longs to the occupant. For it is held to belong to no one. 
But one arising in a river, — which frequently happens, — if indeed 
it occupies the middle of the river, it is the common property of 
those who possess riparian lands on each side of the river in pro- 
portion of the width of each tract along the bank. But if it is nearer 
to one side, it is only the property of those who possess riparian 
lands on that side. But if the river is divided at some point, and 
then, united below, reduces some one's field to the form of an island, 
the land remains his whose it was. f 

Digest, XLI, i, 7, i (Ulpian). If a thing is held for derelict, it 
at once ceases to be ours and at once becomes the property of the 
first occupant, because things cease to be ours in the same way in 
which they are acquired. 

Digest, XLVII, 2, 43, sec. 5 (Ulpian). But if the owner has 
abandoned a thing, it can not be stolen, even though I have the in- 
tention of stealing it; for there is no theft except of what belongs 
to so meon e. 1 

Digest, XLI, i, 9, sec. 8 (Gains). The case is otherwise with^ 
respect to those things which in a tempest on the sea are thrown 
overboard to lighten the ship ; for these things remain the property 
of their owners, because they are not thrown overboard with. this 
intention, that any one does not wish to hold them, but in order 
that with the ship itself he may better escape the peril of the sea. 

Digest, XLI, i, 51, sec. i (Celsus). Whatever res hostiles are 
in our country do not become public property,, but the property of 
the JirsL QccupaQts. " 

Digest, XLIX, 15, 20, sec. i (Paulus). It is true, when the 
enemy are expelled from lands they have captured, the ownership 
of the lands returns to the prior owners, nor do they become public 
property, nor are they in the place of booty ; but land which is cap- 
tured from the enemy becomes public property. " " 
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i I Institutes, II, i, 39. The emperor Hadrian, following natural 
equity, granted treasure-trove which any one found on his own 
land to him who found it; and he laid down the same rule where 
any one has found it by chance in a sacred or religious place. But 
if any one has found it on another's land, not giving work to this 
end, but by chance, he ^ranted halfJ tCL the owner of the ground; 
and, accordingly, if any one found it on Caesar's ground, he laid 
down that half should be the finder's and half Caesar's. To which 
rule it is agreeable that if any one finds it on land of a city or of the 
fisc, half should be his and half the fisc's or the city's. 

Digest, XLI, i, 31, sec. i (Paulus). Treasure-trove is some 
old deposit of money, the memory of which does not remain, so that 
it now has no owner ; and thus it becomes the property of him who 
finds it, because it is no one's else. On the other hand, if some one 
has hidden something in the earth for gain, or fear, or safe-keeping, 
it is not treasure-trove, and may be the s ubject of theft . 

(See Blackstone, I, 295-96.) 

Sec. 47. Confusion, accession, specification. Sohm, note to 
sec. 64. See Blackstone, II, 404-5. 
(a) Confusion. * 
Institutes, II, i, 27-28. 

27. If the materials of two persons are confused with the consent 
of the owners, the whole mass which results from the confusion is 
the common property of each, as for example if they have mixed 
their wine or fused together their ingots of silver or gold. And 
even if the materials are diverse, and on that account a different 
species is made, the rule is the same, for example, mead from wine 
and honey or electrum from gold and silver, for in this case also it 

^ is undoubted that the new species is com mon prope rtv. Also if 
• they were confused by accident, and not by consent of the owners, 
whether the materials were diverse _or of the same kind, it is held 
that the same rule obtains. 

28. But if the corn of Titius has been mixed with your corn. If 
indeed with the consent of both of you, it will be common property, 
because the single particles, that is, the single grains which were 
the property of each, have been made common property by the 

"^"^consent of each of you// But if it was mixed by accident or Titius 
mixed it without vour consent, it is not considered to be common 
\ property, because the single particles remain in their substance; 
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nor in such cases does it any more become common corn than a herd 
would be understood to be common, if the cattle of Titius were 
mixed with your cattle. But if the whole corn is retained by either 
of you, an action in rem is available to each for his proportion of 
the corn ; but it is within the dis'cretion of the index to estimate the 
qual ity of the corn that belonged to each - '— '"'""^ 

Digest, VI, i, 3, sec. 2 (Ulpian). Pomponius writes that if a 
thing is so confused and mixed with something of the same nature 
that they can not be withdrawn and separated, the whole can not 
be vindicated, but only the share. As, for instance, if your silver 
and mine is brought into a mass, it will belong to us in common and 
each of us will vindicate in proportion to the weight which we have 
in the mass . 

Digest, VI, i, 5 (Ulpian). , The same Pomponius writes: If M 
the grain of two is mixed without their consent, an actio in rem lies 
for each to recover to the extent to which his property is repre- 
sented in the mass ; but if the mixture is By consent, then the grain 
is owned in common and there will be an actio communi diuidundo 

(partitifla). 
(b) Accession. 

Institutes, II, i, 29-34. 

29. When some one has built on his own ground from another's 
materials, he is understood to be owner of the building because 
whatever is built into it becomes part of the soil. Nevertheless, he 
who was owner of the materials does not cease to be owner of them ; 
but in the meantime he can not vindicate them nor bring an actio 
ad exhibendum with respect to them, because of a law of the XI I 
Tables, by which it is provided that no one shall be compelled to 
take out another's beam joined into his buildings, but shall pay 
double for it through an action called de tigno iniiincto. Moreover, 
by the word beam every sort of material is signified from which 
buildings are built. The foregoing provision was made so that it 
might not be necessary for buildings to be torn down. But if for 
any reason the building is destroyed, the owner of the material, 
if he has not already prosecuted his remedy for dopble damages, 
may then vindicate it or bring an actio ad exhibendum, 

30. Conversely, if any one has built a house on another's land with 
his own material, the house becomes the property of him to whom 
the land belongs. But in this case, the owner of the material loses 
his property, because it is considered as alienated by his consent, at 
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least if he was no t igno rar^ ^^^^ ^ wa5 building on another's lan d, 
and therefore, although the house is destroyed, he can not vindicate 
the material. But this is settled, that if the owner of the land 
claims the house from the builder, who was established in posses- 
sion, and does not pay the price of the material and wages of the 
workmen, he may be met by an exceptio doli malt , that is, if he 
who built was possessor in good faith ;^ for wrong may be imputed 
to one who knew the land was another's, in that he rashly built on 
land which he knew belonged to another. 

31. If Titius has set another man's plant in his soil, it will be his 
own; and conversely, if Titius has set his plant in Maeuius's l and, 
the plant will belong to Maeuius, if only in each case it has taken 
root. For before it has taken root, it remains his whose it was. 
But from the time when the plant tajces root its ownership is so far 
changed that if the tree of a neighbor has so encroached upon the 
land of Titius as to strike root in his farm, we say the tree has be- 
come the property of Titius; for reason does not permit that the 
tree should be understood to belong to any one else than him in 

// whose land it has taken root. And so a tree placed near the bound- 
ary, if it has also taken root in the farm of a neighbor, becomes 
common property.^ 

32. On this principle, moreover, by which plants which are grown 
on the land belong to the soil, crops also which are sown on the 
land are understood to belong to the land. But just as he who has 
built pn another's land, if the owner claims the building of him, 
may be defended by the exceptio doli mali, according to the rule 
we have stated, so by the help of the same exception he may be 
protected who in good faith has sown at his own expense upon the 
farm of another.^ 

33. Writing also, although of gold, is as much an accession to 
paper or parchment as those things which are built or sown upon 
it are to the soil; and so if Titius has written a poem, or a history, 
or a speech on your paper, not Titius but you will be adjudged to 
be the owner of the substance. But if you claim your books or 
your parchments from Titius, and are not prepared to pay the ex- 
pense of the writing, Titius may defend himself by an exceptio doli 

^ See Comp. Stat. Neb., chap. 03. 

2 See Masters v. Pollie, 2 Rolle, 141; Holder v. Coates, 1 Moody & M. 112; 
1 Gray, Cas. Prop. 543. 

8 See Blackstone, II, 122, 404. 
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mali, that is, if he obtained possession of the paper or parchment 
in good faith. 

34. If some one has painted upon another's tablet, some think 
the tablet an accession to the picture; to others it seems that the 
picture, whatever it may be, is an accession to the tablet. But it 
seems to us better that the tablet should be an accession to the 
picture, for it is ridiculous that a picture by ^pelles or Parrhasius 
should pass as an accession to a cheap tablet. Hence if the painter 
seeks to recover the picture from the owner who is in possession, 
he can be met by the ex ceptio d olijmali; but if the painter is in 
possession, it is consistent that an utilis actio be given to the owner 
against him ; in which case, if he .does not pay the expense of the 
picture, he can be met by an exceptio doli mali, that is, if he who 
placed the picture thiere was b ona fide possessor. For it is clear 
that i5 he who painted them or another stole the tablets, an actio 
furti lies for the owner. 

Digest, X, 4, 6 (Paulus). A precious stone set in another's gold 
or an image in another's candelabrum can no t be vindicated, but 
there may be an a ctio ad exhibe ndum. 

Digest, X, 4, 7, sec. i (Ulpian). If you have fitted my wheely 
to your carriage, you will be held in an actio ad exhibendum. 

Digest, VI, i, 23, sees. 2-5 (Paulus). 

2. If any one has joined something belonging to another to 
something of his own, so that it becomes part of the latter, as if 
some one has added a foot or an arm belonging to another to his 
own statue, or a handle or bottom to a cup, or an image to a cande- 
labrum, or a foot to a table, most authorities say rightly that he 
has become the owner of the whole thing, and that the statue or cup 
will be truly calledjii^. 

3. But also whatever is written on my parchment or painted on 
my panel at once becomes mine, although in the case of a picture 
some think otherwise on account of the value of the picture; but 
it is necessary that that thing be yielded to without which it can 
not exist. 

4. Now in all these cases in which my property by superiority ^ 
draws to it the property of another and makes it mine, ifl vindicate 

^^*''^'**"*' **^^^^'*** ^■■-■^^,,^_ 

the thing, I shall be compelled by an exceptio doli mali to pay the 
value of what has become mine by accession. 

5. Moreover, when things joined or added to others yield by 
accession, the owner can not vindicate them, so long as they re- 
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main connected, but there may be an actio ad exhibendum in order 
that they may be separated and then vindicated, except, of course, 
in the case of ferrumination which Cassius writes about. For he 
says that if an arm is joined to his statue by ferrumination it is 
consumed in the unity of the greater part, and the property in it is 
changed at once, so that if it is afterward broken off it does not 
return to the ownership of the former owner. It is not the same 
in the case where something is merely soldered on, because fer- 
rumination makes a mingling of the same materials, which soldering 
does not. And therefore in all these cases in which neither an 
actio ad exhibendum nor an actio in rem lies, an actio in factum- 
(action on the case) is necessary. 

Digest^ XLI, i, 26 (Paulus): Proculus states that we follow the 
law which was approved by Seruius and Labeo: in those things in 
which a quality of their own is looked for, if anything is added, it 
yields to the whole, as a foot or hand to a statue, a bottom or handle 
to a cup, a post to a bed, a plank to a ship, a stone to- a building; 
for the wholes belong to him whose they were before. 

(c) Specification, 

Institutes^ II, i, 25-26. 

25. When a new species has been made by some one from the 
material of another, there is often a question who is owner of it by 
natural reason, whether he who made it or he who was owner of 
the material; as for example, if from the grapes or olives or ears 
of another some one has made wine or oil or grain, or from an- 
other's gold or silver or brass has made some vessel or from 
another's- wine and honey has compounded mead, or from another's 
medicines has made a plaster or salve, or from another's wool has 
made a garment, or from another's planks has made a boat or a 
chest or benches. And after many doubts of the Sabinians and 
Proculians, the middle opinion has seemed best, held by those who 
think that if the species can be reconvert ed into its matem l, he is 
held to be the owner who was owner of the material ; but if it can 
not be reconverted, he rather is to be herc Towner who made it. As, 
for example, a cast vessel can be reconverted into a rough mass of 
bronze or silver or gold, but wine or oil or grain can not be put 
back into grapes or olives or ears, and even mead can not be re- 
solved into wine and honey. But if some one has made some new 
species partly from his own material and partly from another's, 
^uch as mead from his own wine and another's honey, or a plaster 
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or salve from his own medicines and those of another, or has made 
a garment from his own and _another's woo l^ it is not to be doubtedsx 
in this case that the owner is he who made it, since he not only gave 
his labor, but furnished part of the material.^ 

26. If, nevertheless, some one has woven another's purple into\^ 
his garment, although the purple is the more valuable, it will become 
part of the garment by accession ; and the owner of the purple has 7 
an actio furti and a condiction against him who stole it, whether ^ 
he is the one that made the garment or another. For things that 
have ceased to exist, although they can not be vindica ted, may be 
the subject of a condiction against thieves and certain other 
possessors. 

Digest, XLI, i, 7, sec. 7 (Gains). When any one has made some 
species out of the material of another on his own account, Nerua 
and Proculus think he is the owner who made it, because what has 
been made was previously the property of no one. Sabinus and Cas- 
sius think that natural reason brings it about rather that he who was 
owner of the material, the same should be owner of what has been 
made from said material, because without material no species could 
have been made; as, if I have made some vessel out of your gold 
or silver or bronze, or a boat or chest or benches out of your planks, 
or a garment out of your wool, or mead out of your wine and honey, 
or a plaster or salve out of your drugs, or wine or oil or grain out 
of your grapes, or olives, or ears. There is, however, a middle 
view held by those who think rightly that if the species can be 
reconverted to its materials, what Sabinus and Cassius held is the 
better rule ; if it can not be reconverted, what seemed right to Nerua 
and Proculus is better. Note how a vessel, melted down, may be 
reconverted to a raw mass of gold or silver or bronze, but wine or 
oil or grain can not be reconverted into grapes or olives or ears; 
and not even mead can be reconverted into honey and wine, or a 
plaster or salve into its component drugs. Nevertheless it seems 
to me some have said truly that it ought nOt to be doubted, but 
that grain thrashed from another's ears belonged to him who owned 
the ears; for, since the kernels which are contained in the ears 
have their perfect form, he who has thrashed the ears does not 
make a new species but uncovers one that already exists. 

Digest, X, 4, 12, sec. 3 (Paulus). If some one has made wine 
from my grapes or oil from my olives, or garments from my wool, 

iSee Wetherbee v. Green, 22 Mich. 311, 1 Gray, Cas. Prop. 85. 
7 
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when he knew they were another's, he will be held in an actio qd 
exhibcndtim on account of each; because it is the better rule that 
what has been made from our property remains ours. 

Digest, XLI, 3, 4, sec. 20 (Paulus). If you have made a gar- 
ment out of stolen wool, the better rule is to look to the su'bstance 
of which it was made, and therefore the garment will be stolen 
property . 

s 

Sec. 43. Cases. 

1. (Ihering, Law in Daily Life, Goudy's translation, IV, 64.) 
Does property in stolen game, e. g. a roebuck, pass to the possessor 
thereof by being cut up, i. e. does the cutting up imply the making 
of a new species (speciiicatio) ? Would stuffing an animal be a 
speciiicatio ? Or preparing the skelton for a zoological museum ? 

2. (The Same, IV, 65.) Does a cook make a new species when 
he cooks, roasts, bakes, preserves fruits, makes coffee and tea? 

3. (The Same, VI, 35.) Does the binding of a book involve any 
change in the property of it, i. e. does it operate as specification? 

4. (Stammler, Pandektenubungen, sec. 36, 40.) In the fol- 
lowing cases, what influence does the union of objects which belong 
to different persons have upon the property therein? 

(a) A wagon-load of coal is by mistake of the employees of the 
dealer emptied into and mixed with the coal of a third person in- 
stead of that of the purchaser. 

{h) A merchant, in closing in the evening, opens the money 
drawer and puts in it money he finds on the counter. It belonged to 
his apprentice. 

(d) At night in a hotel, some one by way of practical joke mixed 
up all the shoes standing in front of the doors to be blacked. 

{%) Several dealers in flowers set their plants together in a large 
display group. Afterwards one of them, to fill an order, makes 
up a floral design out of flowers cut from the whole group. 

{k) A teamster steals a wagon-load of brick from a builder and 
sells them to a property owner, who uses them in building a barn. 

5. (The Same, sec. 36, 42.) A wine merchant in good faith buys 
several thousand stolen corks and uses them in corking his bottles. 
Afterwards the original owner discovers their whereabouts and 
demands that they be returned to him. What action is to be em- 
ployed? May he maintain it successfully? 
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Sec. 49. Pructus perceptia. 

Institutes, II, i, 19, and 35-37. 

19. Likewise, by the same principle, what is born of animals 
subject to your ownership is acquired by you. >i 

35. If some one has bought a farm in good faith from one who ^ 
was not owner, whom he believed to be owner, or has received it 
by gift or any other just cause, in good faith, by natural reason, it 
seems best that the fruits which he takes should be his for his cul- 
ture and care. And so, if afterwards the owner comes upon him 
and vindicates the farm, he can not bring an action against him for 
the fruits he has consumed. But this is not conceded to one who 
has possessed another's farm knowingly; and therefore he is com- 
pelled to restore the fruits along with the farm, althou gh t hey have 
been^onsumed. 

36. He to whom the usufruct of a farm belongs does not become 
the owner of the fruits unless he has taken theflj. And so if he 
should die while the fruits, though mature, are not yet gathered, 
they do not belong to his heir, but are acquired by the owner, of the 
property, and nearly the same rules are laid down as to a ^olojjjiu 

37. Even the offspring of cattle is part of their fruits, as well as 
milk and hair and wool ; and so lambs and kids and calves and colts, 
by natural law, are at once the property of the usufructuary. But 
the offspring of a female slave is not a fruit, and hence belongs to 
the owner of the property, for it seems absurd that a man should 
be reckoned as a fruit when nature has provided all fruits for the 
benefit of men. 

Sec. 50. Adverse possession (usucapi o, prae scriptio) . Roby, 

I, 467-83. 
Gaius^ II, sees. 42-49. 

42. Moreover, the usucapion of movable things is completed in 
a year, but of land and buildings in two years; and so it was pro- 
vided by a law of the XII Tables. 

43. But usucapion runs for us even as to things delivered to usV 
by one who was not owner, whether they are res mancipi or res nee 
mancipi, if only we received them in good faith, when we believed 
he who delivered them was the owner. 

44. Which seems to have been received as law for this reason, 
in order that the ownership of property might not be in uncertainty 
for a long time ; since the space of a year or of two years would 
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suffice the owner for inquiring after his property, which time is 
allowed the possessor for getting title by adverse possession. 
. 45. But sometimes, though one possesses another's property in 
entire good faith, nevertheless usucapion will not run in his favor, 
as, for instance, if some one possesses sto len property or property 
t ^ken b y force ; for a law of the XII Tables prohibits stolen property 
to be gained by adverse possession and the lex lulia et Plautia 
property taken by force. 

46. Likewise, provincial lands are not subject to nsiir^ pinn 
ff 47. Likewise formerly res mancipi of a woman who was in the 
tutelage of her agnates could not be gained by adverse possession 
unless delivered by herself with the authority of her tutor ; and this 
is clear from a law of the XII Tables. 

48. Likewise it is clear that things sacred and things religious 
can not be gained by adverse possession. 

49. Now what is commonly said, that usucapion of things stolen 
and things taken by force is prohibited by a law of the XII Tables, 
does not mean simply that the thief or he who takes by force can 
not acquire by adverse possession, for usucapion does not run in 
favor of him for another reason, namely, because he possesses in 
bad faith ; but no one els e^lthoughjie buysjro m him in p-nnd faith ^ 
has. the right of acquiring jyy advers e pof^session, 

Institutes, I, 6, pr. It was established by the itts ciuile that one 
who bought or took as a gift or from some other just cause in good 
faith from him who was not owner, when he believed him to be 
owner, should acquire that thing by adverse possession, if it was a 
movable, in a year, wherever it was; if immovable, in two years 
provided it was on Italic soil, lest the ownership of property be in 
tmcertaintv. And since this had seemed best when the ancient? 
thought the periods stated sufficient for owners to inqtiire after their 
property, a better rule suggested itself to us, lest owners be deprived 
of their goods too soon, and lest this benefit be confined to a certain 
place. And therefore we have promulgated a constitution on this 
matter, by which it is provided that movables indeed shall be 
acquired by adverse possession for three years, but immovables by 
possession for a long time (that is, between parties present in ten 
years, between parties absent in twenty years), and that in these 
ways ownership of property shall be acquired, not only in Italy, 
but in every land which is go^erntd by our authority, provided a 
just cause of possession precedes. 
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Digest, XLI, 3, 9 (Gaius). Corporeal things are subject to 
usucapion, except res sacrae, res sanctae, res public ae, property of 
the Roman people and of cities, likewise free men. 

Digest, XLI, 3, 48 (Paulus). If in the belief that I owe some- 
thing to you I deliver it to you, usucapion will follow, i f you believ e 
it was owed. Otherwise, if I think I am held by reason of a rule 
of law and so deliver it; for here, unless a p urchase g recedes. 
usucapion ^rg_j^iMitore does not take place. 

Digest, XLI, 3, 2y (Ulpian). Celsus says that those are in error 
who believe that one may take property by usucapion pro suo who 
has in good faith taken possession of the property of another with- 
out reference to whether there was a purchase or gift, if only he 
believed it was purchased or given to him; because neither usuca- 
pion pro legato nor pro donato nor pro dote is valid if there is no 
gift, no dower, no legacy. 

Digest, XLI, 4, 11 (Africanus). What is commonl]? said, ihzt/? 
he who believes he has bought something but has not bought it, caiy 
not take by usucapion pro emptore, he says is true to this extent, 
if the purchaser h ad no iust reason for his error; for if by chance 
a slave or an agent whom, he had directed to purchase the thing had 
persuaded him that he had bought it and delivered it accordingly, 
the better rule is that usucapion would follow. 

Digest, XLI, 3, 49 (Labeo). If a thing has been stolen, it can 
not be acquired by usucapion before it has come back into the 
power of its owner. (Paulus.) Nay, perhaps also the contrary. 
For if you steal something which you have given one by way of 
pledge, it will become stolen property; but as soon as it has come 
into mx power it may be acquired by usucapion. 

Digest, XLI, 3, 38 (Gaius). Although one can not acquire a 
thing by usucapion because he knows* he is in possession of the 
property of another, and so possess in bad faith, yet if he has trans- 
ferred to another, who received in good faith, the latter can take 
by usucapion because he is in possession in good faith of something 
neither t aken possessio n of by f orce nor stole n. 

Digest, XLI, 4, 2, sec. 10 (Paulus). If your slave buys some--^ 
thing on his own account which he knows belongs to another than 
the seller, although you do not know it belongs to such other, you 
shall not take by usucapion. 

Digest, XLI, 4, 2, pr. (Paulus). But in sale that time also is 
looked to at which the contract was made, and therefore it is neces- 
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sary both to have purchased in good faith and to have taken posses- 
sion in good faith. 

Digest, XLI, 3, 25 (Licinnius Ritfinus). Without possession, 
usucapion can not take place. 

Digest, XLI, 3, 2 (Pauhis). Usu rpatio is an interruption of 
usuca pion. 

Digest, XLI, 3, 5 (Gains). Nor does it matter at all whether he 
who makes the usurpatio is owner or not. 

Digest, XLI, 3, 43, pr. (Papinian). The heir of one who. bought 
in good faith shall not acquire by usucapion, knowing that the 
property belonged to another than the seller if possession was first 
delivered to him ; but continuation of a usucapion, which has begun 
to run, is not prevented by knowledge of the heir. 

Institutes, II, 6, 13. Also the emperors Severus and Antoninus 
laid down in rescripts that the times of buyer and seller should be 
tacked. 

French Civil Code, art. 2262. All actions relating to real estate 
as well as to personal property are outlawed at the end of thirty 
years, and the person alleging prescription is not obliged to produce 
any proof, and no exception resulting from bad faith can be set 
up against him. 

Art. 2265. A person who acquires a piece of real estate in good 
faith and by virtue of a good title is covered by prescription as to 
its ownership at the end of ten years, if the real owner lives within 
the bounds of the district of the court of appeals where the real 
estate is situated, and at the end of twenty years if such owner is 
domiciled outside of said district. (Cachard's translation.) 

Sec. 51. Gifts. Sohm, sec. 42, IV; Roby, I, 525-33. 

Institutes, II, 7, pr. and sees. 1-2. There is also another kind 
of acquisition, namely, gift. Moreover, there are two kinds of gifts, 
mortis cau sa ^.nd not mortis ca usa, 

I. A gift mortis causa is one which takes place on account of 
expectation of death; when some one gives in such a way that, 
if anything fatal should happen to him, he who receives the gift 
wshall keep it; but if he who has given should survive, or repent of 
his gift, or he to whom it has been given should die first, he [the 
donor] shall have it back again. These gifts mort is, causa are 

reduced tp^ the footing^^Jegacies for all purposes^; For since it 

was debated by lawyers whether they ought to be equivalent to 
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gift or legacy, and they have some characteristics of each, and 
some classed them in the one genns, some in the other; we laid 
down in a constitution that for nearly all purposes they should be 
classed with legacies, and should take place in the form our con- 
stitution prescribes. And, in short, a gift mortis causa takes place 
when some one wishes himself to* have the gift rather than he to 
whom he gives it, but the latter rather than his heir 

2. But other gifts are those which take place without any thought 
of death, which we call inter uiuos, which are not at all comparable 
to legacies, and which, if perfected, can not be revoked at pleasure. 
Moreover, they are perfected when the donor has manifested his 
will, in writing or without writing; and after the example of^sale, 
our constitution willed them to hold in themselves a necessity of 
delnx^y, so that if there was no delivery, they should have the 
fullest and perfect effect, and an obHgation of delivery should lie 
upon the donor.^ . . . But it is to be known that although gifts\ 
are entirely complete, nevertheless if men upon whom a benefit has 
been conferred prove ungrateful, by our constitution, we have al- 
lowed the donors to revoke them in certain cases, lest those who 
have bestowed their property on others suffer from these some 
injury or loss of the sorts enumerated in our constitution. 

Digest^ XXIX, 5, i (lulianus). There are many kinds of gifts. 
If some one gives with this intention that the property shall at 
once become that of him who accepts and shall not revert to him 
in any case, and does this for no other reason than to exercise 
liberality and munificence, this we properly call a gift. If some 
one gives so that the property shall become that of him who ac- 
cepts, only after some event has happened, it is not properly called 
a gift, bu t_here there is a pft upon condition . Likewise, if some one 
gives with this intention that, indeed, he will make the property at 
once that of him who accepts, but nevertheless wishes it to revert 
to him if something happens or does not happen, it is not properly 
called a gift, but here there is a gift revocable upon co ndition. Of 
this kind is a gift Jf}ortif causa. 

Digest, XXXIX, 5, 10 (Paulus). A gift may be made legally 
to one who is not present, whether you send some one to carry it to 
him or direct that he keep for his own something which he has. 

^Sce Irons v. Smallpiece, 2 Barn & Aid. 551, 1 Gray, Cas. Prop. 165. 
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f. But if he does not know that something which he has at his house 

' has been given to him, or if, when sent to him, he has not received 

it, he does not become the owner of the thing given, although it was 

sent by the slave of him to whom it was being given, unless it was 

given to his slave with the intention that it become his immediately. 

Digest, XXXIX, 6, 3-6. 

3. (Paulns in the seventh book of his commentary on Sabinus.) 
One may make a gift mortis causa not only by reason of infirrn 
health, but also on account of near peril of death, whether from the 
enemy, or from robbers, or from the cruelty or hate of a ruler, or 
by reason of an approaching sea voyage. 

4. (Gains in the first book of his Law of Every-day Affairs) or 
because about to go through some dangerous places. 

5. (Ulpianus in the second book of his Institutes) or because 
stricken with age. 

6. (Paulus in the seventh book of his Commentary on Sabinus) 
for all these show an instant peril. 

I Digest, XXXIV, 6, 16 (lulianus). A gift mortis causa may be 
i revoked so long as it depends whether the donor may recover. 

Sec. 52. Protection of property and possession. Sohm, sees. 
65-67. 

Scheme of Roman Actions to Protect Property and. 
Possession — 

I. Rei tdndicatio (real action). 
II. Actio negatoria, 

III. Publiciana actio. 

IV. Actio iinium regundorum. 
V. Caittio damni infecti, 

VI. Actio aquae pluuiae arcendae. 
VII. Operis noui nuntiatio. 
VIII. Possessory interdicts. 

Kuntze, Cursus des Romischen Rechts^ sees. 518, 520. 

Sec. 518. The real action of the Roman ius ciuile, which is di- 
rected to recovery of possession, is . called rei uind icatio. It rests 
upon the intentio (claim) ^Wem mea m es se ex iure Q iiiritium" and 
is also designated specialis in rem actio. It lies against one who 
denies my ownership by withholding'possession. 

Sec. 526." An owner 'of '^property 'l1iay"1>e'Tnjured by encronch- 
ments of others upon his right of ownership in many ways without 
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Withholding of possession, namely by assertion on the part of others 
of any sort of a right against the propert y which is not conditioned 
upon possession. In such cases, no occasion is attordeH^ for a vin- 
dication. For such cases a special action is required, which serves 
to protect against partial encroachments. This is the so-called oc/fo 
negatoriOj^ which is basp (1 npnn nyr nership and serves the purpose 
of protection of the li bertas reu The most important occasion of 
applying it is the assertion by another of a servitude^ agains t my 
p roperty . 

Institutes^ IV, 6, 4. For if something has been delivered to 
some one upon a just occasion, such as by reason of sale, or gift, or 
dower, or legacy, and he has not yet become owner of the thing, if 
by chance he loses possession of it, he has no direct action in rem 
to recover it, for the actions of the ius ciuile were provided in order 
that one might recover his le^^l ownership . But because it was 
certainly hard that an action should be wanting in that case, an 
action was invented by the p raetor in which he who Ipstjppssessjon 
says he has acqu ired title by adverse possession and therefore. -vin- 
dicates it as his. And this Ts called the actio Publiciana, since it was 
first set forth in the edict by the praetor Publicius. 

Institutes, IV, 17, 6. If an actio Unitim regundor umhzs been . 
brought, the index ought to consider whether an adjudication is 
necessary. And it certainly is necessary in one case, if it is more 
convenient that the fields should be separated by clearer boundaries 
than those by which they were formerly separated; for then it is 
necessary that some part of the one field be adjudicated to the owner 
of the other field, in which case it is proper that the latter be con- 
demned to the former in a certain sum of money. On this account, 
also, a person is to be condemned inthis action, namely, if by chance 
he has done something maliciously wit h yespert to the honndaries^ 
fo r example because h e_has stolen the b oundary stones, or cut down 
the boundarv trees. Also a person is condemned in this action for 
contumacy, as, for instance, if someone has not permitted the fields 
to be surveyed when the index commanded it. 

KuNTZE, CuRSus DES RoMiscHEN Rechts, scc. 738. Finally, 
Roman law also makes provision that one may secure himself against 
damage threatening from a neighboring tract for which, of .itself, 
the possessor of the tract would not be answer able , in that he may 
demand of the latter stipulatory c autio de damno inf ecto (security 
against future damage). Of itself, the neighbor is not held to re- 
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pair his ruinous buildings or removal of loosened trees or rocks, and 
consequently without more he is not held in damages if the final 
downfall injures another. But it is equitable that he respond for 
this, provided only the person threatened takes the initiative and 
by a proposition for security, as it were, gives the possessor of the 
res r uinosa a warning. 

Digest^ XXXIX, 3, i, pr. and sees, i, 2, 8, 10 (Ulpian). If rain 
water shall damage any one, the water may be turned away by the 
actio plnuiae arcendae. We call rain water that which falls from 
heaven and grows trom a rain cloud, whether this rain water does 
damage of itself, or whether, as Tubero says, it is mingled with 
other water. 

1. This action, moreover, lies in case of damage not yet done 
where the work is already done, that is, the work from which dam- 
age is J£axed; and it lies whenever water is about to injure a tract 
by reason of some artificial work, that is, whenever some one has 
done something whereby the water flows otherwise than it was wont 
to flow naturally, if perchance by turning in water he makes it more 
or swifter or more vehement^ or if by restraining it he causes it to 
overflow. But if in the natural state of things water does damage, 
the tJase is not comprised in this action. 

2. Neratius writes : If one has built something to exclude water 
from a swamp which is wont to flow over his field, and the swamp 
is increased by rain water, and this water, driven back by the work 
in question, injures a neighbor, he will be compelled to remove it 
by the a ctio_aquae pluiiiae. 

8. Likewise Sabinus and Cassius say that any artificial work 
comes within this action unless done for the purpose o f tilling a 
field. 

10. The same authors say that if water runs upon a tract naturally 
the actio plmiiae arcendae ceases to apply ; but if by artificial changes 
the water is pushed back upon an upper tract or diverted upon a 
lower tract, the actio pl miiae arc endae will lie.^ 

Digest, XXXIX, I, i, sees. 11-17 (Ulpian). 

11. One is held to make a new building who changes the prior 
appearance of a building either by construction or removal. 

12. This edict, moreover, does not embrace all structures, but 
those only which are joined to the soil, the construction or demoli- 

^See Gannon v. Hargaddon, 10 Allen 106, 2 Gray Cas. Prop. 168. 
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tion of which appears to be a new building. Hence it is held that 
if one reaps, or cuts down a tree, or prunes vines, although work is 
done, nevertheless it does not come within this edict, because this 
edict relates to those works which are carried out upon the soil. 
• • • 

15. Now let us see upon what grounds there may be a nuntiatio, 
what persons may give it, to whom it may be given, in what places 
it may be given, and its effect. 

16. A n imtiatio is made either for the purpose of preserving o ur 
o wn right, or of averting damage, or of protecting a public ri^ht . 

17. For we give a nuntiatio because we have some right of pro-\ 
hibiting; whether in order to seek security against future damage 
from him who perchance is building something on public or private 
ground, or if something is being done contrary to the statutes or 
edicts of the emperors which relate to the manner of building^ or 
on sacred, or religious, or public ground, or on the bank of a river, 
for which cases also interdicts are granted. 

Sec. 53. lura in re aliena. Sohm, sec. 68; Salmond, Jurispru- 
dence, sec. 84. 

Wachter^ Pandekten, II, sec. 148. The i ura in re in the nar- 
rower sense, or so-called iura in re a/iVna^)are real rights in a thing 
which does not belong to him who has the right, by virtue of which 
he is entitled to exercise an imm ediate control o ver the thing, thoup-h 
only in certain relations. . , . 

The following general propositions hold with respect to iura in re 
aliena: 

I. They all have the nature of real rights in general. Through 
this nature they differ essentially from such privileges as are very 
like them in respect to content, but can o nly exist as persQn^lj'ights 
— as obligations — and therefore have the limited character of iura 
in personam. For example, if a p arcel of land is let to me, I receiv e 
entir ely sirnjl^r pav^pp rps wjt1i_ respect tot^ and enjoyment of 
the land as he to whom the real right of usufruct in the land has 



been granted. But the usufruct gives a real right to the thing 
itself, which one can enforce against a third party to whom also 
the land may belong subsequently. The letting, on the other hand, 
gives us only a personal right against him with whom the contract 
of letting was made and against his universal successor, to the ex- 
tent that they allow us to u se and enjoy the .thing, but not a right _to 
the thing itself. Hence^e can not enforce our contract-right 
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against the singular successor of the letter, nor against him who 
later acquires a ius in re conflicting with our contract-right, such 
as a usufruct in the thing.^ Further, the owner of a parcel of land 
may give me, as a personal right, the right to pass and repass over 
his land; but in this case I can enforce the obligation only against 
hi m _and his heirs^ not against him who afterwards acquires the 
thing titulo singulars But if this right is given me as a real right, 
as a servitude of right of way, now I have a right affecting the 
thing itself, assuring an immediate control over it in a certain 
direction, which, also, I can enforce against any future owner. 

II. lura in re, then, are rights which consist in an immediate 
control over the thing itself; only the control does not extend to 
the subjection of the thing entirely, but only in certain relations 
and directions. They are, therefore, an incumbrance^ which lies 
immediately upon the thing, an onus rei, through which the owner- 
ship of the thing, and hence the control of the owner, is objectively 
limited and diminished, so long as the ius in re exists. 

III. From this nature of iura in re, the important principle fol- 
lows that they can n ot extend to the doing of something by a per- 
son, that is, they can not lay such a charge upon a person that he is 
obliged to do something. . . . Hence ( i ) a ixis in re aliena can 
or^l^ create either (a) the privilege of doing something directly 
with another's property, of exercising an act of positive control 
over it. These are affirmative or positive iura in re. Here the 
encumbrance which corresponds to the right and rests upon the 
thing consists in permitting something to be done ( in patiendq^ 
consistit), that is, every owner must concede to him who has the 
right an immediate influence over the thing. Of this nature are 
emphyteusis, su perfici es, pledge, and many servitudes, such as right 
of way, right of pasturing, right of cutting wood ; also the seruitus 
tigni immittendi, proiciendi, oneris ferendi, etc. (&) The privilege 
of exercising a certain right of prohibiting, directly over the thing, 
so that, in consequence, no one may act contrary to the right of 
prohibiting. Here the encumbrance which corresponds to the right 
consists in not doing {in non faciendo consistit), that is, every 
owner of the encumbered thing must forego all action contrary to 
this right of prohibiting ; on account of this right of prohibiting, he 
can hot exercise certain privileges belonging to the right of property 
against him who has the ius in re. These are negative iura in re, 

^See Pollock & Maitland, Hist. Eng. Law, Bk. II, chap. IV, sec. 3. 
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Many servitudes have this character, e. g. the servitude altius non 
tollendi, ne pro spe etui ofUciatur, (2) On the other hand, a ius in re 
can not have for its content that some one perform so methinjg: po si- 
t ive for him who ha s the right. A real right can not extend to a 
doing of something by the owner of the encumbered thing {ins in 
re in faciendo consist ere nequit) ; for the privilege of derna nding a 
p ositive performance of a person does not give us an i mmediate 
control over the things Here, therefore, the essential point of a real 
right is entirely lacking, and so we can only speak of it as an 
obligation. . . . 

V. The owner of a thing can grant a ius in re in the thing, since 
in such a grant there is a species of alienation ; it creates an encum- 
brance upon and limitation of the ownership of the thing. But he 
only is entitled to do this who has the general control over the 
thing, — hence only the owner or his representative. 

VI. A ius in re once properly acquired rests upon the thing as an 
encumbrance, and is entirely independent of changes in ownership; 
that is, lit remams in existence although the ownership of the thing 
afterwards changes. 

VII. A person can not have a ius i n re in his own thing; since 
one can not have rights against himself. Hence the owner can no t 
limi t his own contr ol, oi_his own property against him,self. Such 
rights of control as one could demand by virtue of a ius in re he 
can exercise over the thing already by virtue of his ownership. 
From this principle it follows: (a) If I have a servitude in a thing 
and later acquire the ownership, the servitude comes to an end by 
cqnfiLsio . Therefore if I afterwards alienate the thing, the extin- 
guished servitude remains extinguished, {h) I can have no servi- 
tude in a thing which I hold in co-ownership with another. 

Scheme of Iura in re aliena — 
lurgJl L re alien a. 
(a) Servitudes. 

I. Praedial. 

1. Rustic — rights of way. 

rights of conducting water over land, 
rights of drawing water from land. 

2. Urban — seruitus altius non tollendi, 

tigni immittendi, 
oneris ferendi, 
stillicidii. 
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II. Personal. 

I. Ususfructus. 

2. USIIS. 

3. Habitatio. 

4. Operae seruoriim. 
(b) Emphyteusis, 

{c) Superficies, 
(d) Liens. 

i. Fiducia. 
ii. Pi gnus. 
iii. Ffypotheca. 

Sec. 54. Servitudes. Sohm, sec. 69; Roby, I, 484. 
WiNDSCHEiD, Lehrbuch des Pandektenrechts, I, secs. 200, 201. 

200. Servitudes are rights in the property of another, that is, 
real rights which attach to the things with respect to which they 
exist, not in the totality of their relations, but only in a single rela- 
tion or in several single relations. • But servitudes are not the only 
rights in another's property ; with them stand liens, e mphyteusi s^ 
and superficies. They are distinguished from hens, without regard 
to the dependent nature of the latter, in this, that the principal con- 
tent of a lien consists in the privilege of appropriating the money- 
value of a thing, while servitudes leave the substance of the thing 
undisturbed ; they are distinguished from emphyteusis and super- 
ficies in this, that the la tter rights restrict the ri ghts,, of ownership 
in itsjvlioJe^scope, while servitudes rest upon the principle that the 
right of ownership as contrasted with them is always the principal 
thing, and they remain subordinated to the rights of ownership. 
• • • 

201. (i) According to their content, servitudes are either positive 
(affirmative) or negative. Positive servitudes are those by virtue 
of which the person entitled can make his will effective with respect 
to the thing in a positive form ; negative, those by virtue of which 
he can do so in a negative form. The positive servitudes entitle 
the person entitled to act and oblige the owner of the Servient thing 
to permit ; negative servitudes entitle the person e ntitled to forbid , 
and oblige the owner to refrain from s omet hing. From the nature 
of a servitude, there can not be servitudes which oblige the owner 
of the property to act and therefore, to furnish something to the 
person entitled ; a right of this kind is not a right in the thing, but 
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a right ji^ainst the Eerson. (2) Of more importance is the division 
of s ervitudes into personal and pracdial. Personal servitudes are 
those which are designed for the advantage of persons; praedial 
servitudes, those which are designed for the advantage of a parcel 
of land. In praedial servitudes, the parcel of land, whose interest 
they serve, is d esignated directly as the subject entitled. But this 
mode of speech is not the true expression of the legal conception; 
in praedial servitudes the dominant land is not at all set up as a 
juristic person, but the person entitled to the servitude is none othe r 
th an the owner for the time being of the p r^*'^f1 of l?rdi 

Digest^ VIII, l, l (Marcellus). Se rvitudes either belong- to p er- 
sons, siirh ag y^^ifc anH r, ^u.^f^^irfu ^ or to things, su ch as the servi- 
t udes of rustic and urban estates. 

Digest, VIII, i, 15, sec. i (Pomponius). It is not in the nature 
of ^servitudes that one do something, as, for instance, that he cut 
down trees, or furnish a more agreeable prospect, or paint on his 
own property, but that he allow something to be done or refrain 
from doing something. 

Digest, XXIII, 2, i (Paulus). Neither ustts nor ususfructns in 
a right of way or right of conducting water can be given, because 
there can not be a servitude in a servitude. 

Digest, VIII, i, 15, pr. (Pomponius). Whenever se r vitudes be - 
lon g neither to men nor to estates, they are not valid, as they are 
i iot of advantage to neigh bors ; as, for example^ tljat-yQML, will not go 
across your field or will not remain there^ 

Pomponius, Rules, fragment (Huschke, Jurisprudentia Ante- 
justiniana, 146). And s ervitudes can not be divided ; for the use 
of them i s so connecte d ^hat Jie who divides it destroys its_^ essence. 

Digest, VIII, i, 8 (Paulus). If your land serves me, whether I 
become owner of part of your land or you of part of mine, the 
servitude is retained in parts, although it could not have been ac- 
quired in parts originally. 

Sec. 55. Praedial servitudes. Sohm, sec. 69, II; Roby, I, 

497-500 

Institutes, II, 3. The rights over rustic estates are these : Jter, 

a c til's. Ilia J aquaeducU ij. Iter is the right of a man to go or walk, 

but not to drive a beast of burden or a vehicle; actus is the right 

of driving a beast of burden or a vehicle. And so one who has iter 

does not have actus; one who has actus has also iter and can use 
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his right even without a beast of burden. Uia is the right of going 
and driving and walking, for uia contains in itself both iter and 
acttts. Aqtiaeductus is the right of conducting water over another's 
land. 

1. The servitudes of urban estates are those which belong to 
buildings, and they are said to belong to urban estates because we 
cal l all building s_urban estat es, eve n though built on a country 
estate. Likewise the servitudes of urban estates are these : that a 
neighbor bear the weight of a neighbor's house; that he allow a 
neighbor to place a beam in his wall; that some one receive or do 
not receive dropping water (from eaves) or running water on his 
buildings or court-yard or in his sewer; and that some one shall not 
raise his buildings higher, lest he obstruct the lights of his neighbor. 

2. Some think that a right of drawing water from land, of driving 
cattle across to water, of pasturing, of burning lime, and of digging 
sand are rightly to be reckoned among servitudes of rustic estates. 

3. Moreover, these are called servitudes of estates because they 
can not be created without estates. For no one can acquire a servi- 
tude of an urban or rustic estate except one who has an estate ; nor 
can any one be subject to such a servitude except one who has an 
estate. 

Salkowski, Institutionen, sec. 109. The praedial servitude 
must, through the servient estate, satisfy a permanent r equirement 
(perpetua^jiausa) of the dominant one. The following considera- 
tions underly this: (i) The servitude must directly benefit the 
estate itself; must indeed augment its intrinsic value. (2) The 
servient estate, by virtue of an abiding property or natural charac- 
teristic, must be in a condition to afford this service continually. 
(3) The relative position of the estates to each other must admit 
of the one benefiting the other (praedia uicina), (Whitfield's 
translation.) 

Sec. 56. Personal servitudes. Sohm, sec. 69, I; Roby, i, 
484-97. 

/ Institutes, II, 4, pr. and sees, i, 2. Usufruct is the right of 
using and enjoying the property of others, saving the substance of 
the property. For it is a right in the property itself ; and when that 
is destroyed, it is necessary that the right itself be done away with. 

I. Usufruct may be separated from ownership, and this happens 
in many ways. . . , 
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2. Moreover, a usufruct may be created not only in land and 
buildings, but also in slaves and beasts of burden and other things 
excepting those which are consumed by_ usg. For these things do 
not admit of usufruct either by natural or legal principles. In this 
category are wine, oil, grain, clothing. Analogous to th ese is money : 
for it is in a sense used up in making use of it by continual inter- 
change. But as a matter of expediency, the senate ordained that a 
usufruct might be created in these things also, provided sufficient 
security was given the heir on account of them. And so if the usu- 
fruct of money is given by legacy, it is given to the legatee so that 
it becomes his, and the legatee gives the heir security for restoring 
so much money if he dies or undergoes capitis deminutio. The 
other things named are also delivered to the legatee so that they 
become his ; but he gives security for their appraised value, so that 
if he dies or undergoes c apitis demin utio, the amount of money is \ 
restored at which they were appraised. Therefore the senate has 
not, indeed, made a usufruct in these things, for it could not do 
that, but by means of security has created a qu asi-usufru ct. 

Institutes, II, 5 sees. 1-5. 

I. Moreover, there are fewer rights in usiis than in usufruct. 
For he who has the bare usus of land is not understood to have 
anything further than a right to use the vegetables, fruits, flowers, 
hay, straw, and wood for his dail y needs ; and he may stay on the 
land to this extent only that heroes not inconvenience the owner 
of it nor hinder those through whom the cultivation is carried on ; 
nor can he sell or let or give to any one the right which he holds, 
although he who has a usufruct may do all these things. 

•2. Likewise he who has the usus of buildings is understood to 
have a right only to the extent of living there himself, nor can he 
transfer this right to another; and it seems scarcely to have been 
admitted that he could receive a guest there. But he has the right 
of living there with his wife, his children, likewise with his freed- 
men as well as other free persons whom he employs no less than 
his slaves; and accordingly if the usus of buildings belongs to a 
woman, she may live there with her husband. 

3. Likewise he to whom the usus of a slave belongs can only use 
the labor and services of the slave himself; but he is not permitted 
in any way to transfer his right to another. And the same rule 
holds in case of a beast of burden. 
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4. But if the iisus of cattle or sheep is given by legacy, the 
usiiary may use neither the milk nor the lambs nor the wool, because 
these are reckoned as fruits. But clearly he may use the herd to 
manure his land. 

5. But one to whom a right of habitatio i s given by legacy or 
granted in some other way seems to have neither usus nor usu- 
fruct, but a sort of special right. And those who have this right 
of habitatio, as a matter of expediency, according to the opinion 
of Marcellus, we have permitted by our published decision not only 
to live in the house themselves, but also to let to others. 

Digest, XXXIIT, 2, 2 (Papinian)'. Where the services of a 
slave have been given by legacy, they are not lost by capitis de- 
mimitio or non-use; and since the legatee may make a profit from 
the services, he can also let the services. 

Sec. 57. Creation and acquisition of servitudes. Sohm, sec. 
69. IV. 

Salkowski, Institutionen, sec. in. As in ownership, so also 
in servitudes, we meet in Roman law with two different forms, 
resting upon the distinction of ins cliiile and his gentium: _civil 
an d praetorian servitud es. The former (serttitufes iiire constit- 
ntac) — such servitudes as at the beginning were alone recognized in 
Roman law — suppose Quiritarian ownership in the servient prop- 
erty with commercinm of the subject, and Quiritarian ownership in 
the praediiim dominans; while they are originated by an act of 
civil acquisition. The latter (scruitutes quae tuitione praetoris con- 
sistunt, i. e. resting alone upon praetorian jurisdiction) arise 
through an act of natur al acquisition. They were originally meant 
for provincial estates, and persons not enjoying Roman commer- 
cinm, but came continually more into use in respect also of estates 
susceptible or capable of civil servitudes because of the more con- 
venient form of constitution. 

Civil servitudes arose: 

(i) By direct testamentary provision; wherein they must be 
distinguished from the obligation created for the heir to constitute 
a servitude. 

(2) By contract ex hire ciuili. The common form of consti- 
tution for all servitudes was in inre cessio; mancipatiqwBS only 
admissible in respect of the four old iura praediorum ru stic or um; 
and, further, the owner that transferred the thing itself to another 
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by mancipatio or in hire cessio could by means of deducti o and 
cxceptio (i. e. reservation and, exception) originate a personal or 
praedial servitude in it for himself, or by informal charge upon his 
own land in favor of that transferred. 

(3) By adjudication in an action for partition. 

(4) Anciently usucapion was here also recognized, but only in- 
deed in praedial servitudes; it was, however, excbided by a lex 
Scrihonia, . . . 

The praetorian servitudes arise: 

(i) By informal contract (Mctio) with which a stipulation re- 
lating to allowance of the exercise*^ servitudes (stipidatio iiti friiu 
ire agere lie ere) used to be connected, without the necessity of 
traditio, i. e. de facto grant of the servitude or allowance of its 
exercise. So also by reservation or imposition of the servitude in 
the traditio of the property. 

(2) By prescription — longa iuris quasi possessio—thdX is, unin- 
terruptea exercise ot the privilege forming the subject of the servi- 
tude, continued for ten years inter praesentes, or twenty years inter 
abscntes, neither by force, nor secretly, nor by sufferance, without 
regard to bo}ia iides and iustiis titnhis. 

In the law of Justinian, the distinction between civil and prae- 
torian servitudes disappeared. The servitudes originated by an 
informal contract, which altogether took the place of in iure cessio 
and mancipatio, and those by prescription are always inre con- 
stitutae,^ (Whitfield's translation.) 

Sec. 58. Termination of servitudes. Sohm, sec. 69, V. 

Salkowski, Institutionen, sec. 112. Servitudes are extin- 
guished (i) by natural or juristic destruction, (a) of the servient 
property; the personal servitudes also by material change in the 
form of the property [e. g. if a building in which a usufruct exists 
is burned, there is no usufruct in the site nor in the masonry] : 
(b) by destruction of the dominant estate (but not, indeed, by 
demolition of the buildings) ; in respect of usus and usufruct, bv 
death or capitis deminntio of the person entitled. (2) By coinci- . 
dence in the same person of the title to the servitude, or in case of 
p^r; \^dia1 servitudes, of the dominant estate, and the ownership of 
the servient property (confusio, consolidatio). (3) By surrender 
of the servitude on the part of the person entitled. In the older lav/ 
it took place by in iure cessio to the owner. (4) By limitation. 
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(a) According to the older law, the_nisticlpr^ediaL-SerYitudes.-ai 
well as us ufruct and usus are terminated _by non-user (no n usus) , 
the former in tmo y£a£3«.thc latter io. one or two vears as the case 
may be. (b) In case of urban praedial servitudes, there must be 
in addition to non-user, usitcapio libc rtatis on the part of the owner 
of the servie-it estate, which consists in two years' uninterrupted 
possession of it as one actually free from servitudes, and requires 
an arrangement or change upon the land in consequence thereof 
which makes the exercise of the servitude impossible. It must take 
place neither by force nor secretly nor by sufferance, (c) Justin- 
ian extended the period of limitation to ten years inter praesentes 
and twenty years inter absentes. 

Sec. 59. Protection of servitudes. Sohm, sec. 69, VI. 

Baron^ Pandekten^ sec. 172. The person entitled to the servi- 
tude is protected against every injury, no matter in what way it 
takes place, no matter whether it proceeds from the owner of the 
servient fhmgj^rjrn ^ a third person . His action is called c onfes-^ 
soria in rem_actiqj^ it is a vindication of the servitude (uindicatio 
seruittitis.) . . . The plaintiff is the person entitled to the serv- 
itude, whether in quasi-possession of the servitude or not; in 
//case of praedial servitudes, he is the owner of the dominant tene- 
ment; if it is owned in common, each co-owner is independently 
entitled to bring the action. Also the em phytcut a, superftciariu s, 
and lien-holder are entitled to bring the acjtion^wi th respect to 
praediar's'ervTtudes^ln theform of an actio confessor ia utilis. The 
usufructuary of a tract of land, whom ^some^iTe hinders in the 
''exercise of the servitudes appurtenant to the land, may bring the 
action in so far as he is thereby hindered in the exercise of his 
usufruc t. The defendant is any third person who hinders the 
plaintiff in the exercise of the servitude or disturbs him in its ex- 
ercise, not, however, as some contend, one who merely contests 
the servitude with. words . . . According to the common un- 
derstanding, the actio confessoria may be brought as a P ubliciana 
actio in the following cases: (a) In the case of all servitudes by 
one to whom the bona iiRe possessor of a thing has in good faith 
granted a servitude therein, {b) In case of \yr^e(^^^\ servitudes 
by one who does not have title to the dominant tenement, but 
possesses it in good faith, as well as by one who can not . prove 
title to the dominant tenement, but can prove possession ^of it in 
good faith. ^ 
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Sec. 60. Emphyteusis and superficies. Sohm, sees. 70-71; 
Maine, Ancient Law, 289-94; D'gt>y, History of the Law of Real 
Property, 29-32. 

Salkowski^ Institutionen, sec. 114. Superficies is the realv 
right (originated by the praeto rian law) of use and disposition, 
^ transmissible and alienable, in a b uilding (superficies )^ or even 

parts of such building (e. g. stories) er ected upon ground (solum) 
owned by ano ther, or possibly in an already existing building; 
which has been granted forever by the owner oj_ the_ground to the 
person entitled (superficianus), or for a long time, by way of hire 
or purchase, in consideialiuii of a ground rent (solarium, pensio) — 
or gratuitously for a nominal rent. The o wner of th e ground re- 
mains owner of th e building, but the right of the superhciary in^ 
the building ostensibly approaches very near to ownership. The 
superficiary is also protected — even against the owner of the 
ground, — by a special (quasi-possessory) i nfer die turn de superfic ie 
and an action in rem (u tilis r ei tiindicatio) conceived in factum, 

A lease is in itself only an obligatory relation,^ but the" lessees n\ 
of public lands (agri uectigales) had by praetorian law a real right 
of use in the lands let to them, which was transmissible, and which, 
upon due discharge of the ground rent, was protected by interdicts 
and by an action in rem against third persons as well as the lessor. 
The right of the a^ri uectigalis was next, in the later imperial law, 
blended with the right of emphy te usis, which arose in the eastern V 
part of the empire and became customary from the third century 
and was a hereditary or long lease of uncultivated imperial and 
fiscal lands, intended to promote their cultivation. The name em- 
phyteusis was transferred to all grants of civic, municipal, ecclesi- 
astical, and private lands; and the contract of hereditary lease was 
declared by an ordinance of Zeno to be a peculiar contract, alike 
different from lease and purchase, which point earlier had been 
subject of dispute. 

The emp hyteut a has ju ristic possession of the land, and can dis- 
pose of it as ow ner ; only that he may not deteriorate it, has to pay 
the taxes charged upon it, and is in particular obliged to pay the 
owner a hereditary rent {canon, pensio), in default of payment of 
which for threfe* >jars the owner can dispossess the emphyteuta. 

^What sort of right is created by a lease under the common law? What 
Roman-law right does it resemble ? See Blackstone, II, 139 et seq. Can any 
right in the nature of superficies or emphyteusis be created under our system/ 
Why? See Blackstone, II, 91. 
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If the emphytenta alienates his right, the owner has a right of pre- 
ernption. (Whitfield's translation.) 

Sec. 6i. Liens. Sohm, sec. 72; Salmond, Jurisprudence, sec. 
174. 

WiNDSciiEiD^ Lehruuch des Pandektenrfxhts, I, sec. 224. 
Pledge, in the juristic sense of the word, is a thing which is ap- 
pointed to assure a creditor security for the satisfaction of his 
claim. The attainment of this end is conceivable in several ways. 
According to the latest development reached by the law of liens 
among the Romans, in which it has passed over into Germany, it is 
reached in this way: the creditor as lien-holder is given the power, 
in case his claim is not satisfied, to take possession of the property 
of another, subject to the lien, and by sale thereof, by way of recom- 
pense, to make his own satisfaction. 

A lien is essentially diflFerent from all other iura in re aliena. 
And this, indeed, in two ways. All other iura in re aliena exist for 
themselves ; the lipn^^Ts a p^^i rpose lying ni^f;<;iH<^ nf jt;, splf. All other 
iura in re aliena assure the person entitled an immediate control ; 
the lien assures him control only in order that another right thereby 
receive satisfaction. But the lien is also to be distinguished from 
all other real iura in re aliena through the wide extent of its con- 
tents. None of the others involves so great an interference with 
the right of the owner as a lien ; the latter leads in its carrying out 
to nullifying the rights of the owner. 

As the lien has for its purpose to furnish the creditor satisfaction 
for his claim, the notion is suggested that the lien is an extension 
of obligation from the person to the thing, and so is itself an obliga- 
tory right. This notion appears to find substantial support in tliis, 
that the sources apply also to liens the terms made use of with 
respect to obligatory rights, and this not by way of exception, but 
in customary speech. But this application of terms is explained 
fully by the likeness of purpose to be found in obligation and lien; 
it does not prove that this end is reached in each case in the same 
way. In fact, a lien is a legal relation to the thing and .np_t, .djrect l jt 
to the person ; it is a real ancL.not-aiLoblig;atoryright. 

Salkowski, Institutionen, sec. 115. The institution of real 
security for claims by an object of ownership mortgaged to the 
creditor as an eventual means of satisfaction (l ien, pi^nus in th e 
wider_scnse) was developed by the Roman law in three different 

ages and forms: interinL omifiiship, juristic possession, ius in re. 
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The oldest form of security is the Mnciaj i. e. the transfer to the /n 
creditor of the ownership of the thing, in order to give him security, 
by mancipatio or in hire ccssio, subject to a provision for remanci- 
pation upon payment of the debt ; whereby the debtor, by agreement 
with the creditor ( precarimn, hir e) could retain possession of the 
thing. Upon fulfilment of the pactum Muciae, the debtor had the 
actio aduciac which entailed i nfamia , . . . 

The second form of security is the p wius (pawn), which arises 
by transfer of the possession of the thing to the creditor upon a ^^ 
condition for its retransfer upon satisfaction of the debt {reni 
pignori obligare), by which also the creditor originally obtained a 
merely d e facto s ecurity. The original of this lien is to be found 
in the old pi gn oris capio. 

The right of sale in case of default in performance used in ancient 
time to be granted to the creditor only as derived from specialagree- 
ment (so that otherwise the pledge served for nothing more than 
an indirect means of pressure upon the debtor, not as a mode of 
satisfaction for the creditor) ; later on it was admitted even in the 
absence of such agreement, and indeed where there was an agree- 
ment to the contrary, as a special req uisite of the contract of p ledee. 
The pledgee is protected in his possession by the po ssessory 
interdi^j 

The increased requirements of commerce led finally to the de- 
velopment of the legal institution of hypothec a, i. e. a ins pignoris^ '^ ) 
(lien) originated by a merely informal contract, without transfer 
of possession and protected by a praetorian action in rem. This 
was at first recognized and accorded legal protection by the praetor 
in the mortgage of the iniiecta et illata of the lessee of agricultural 
land to the lessor, where the employment of the fiducia or of the 
pignus appeared impossible or impracticable (interdictum Salnia- 
nnm; later on the in rem actio Seniiana). But it was progressively 
extended to all remaining cases of the merely contractual as well 
as tacit pledge {actio quasi Scruiana or hypothec aria). The same 
real action which was meant for the protection of the hypotheca 
was then also allowed to the pledgee, since a hypothecary contract 
is contained in every pawn ; and accordingly pigniis and hypotheca 
were placed on the same footing. While, therefore, the develop- 
ment of the hypotheca raised the ins pignoris in things to a ins in 
re aliena, on the other hand it made this right as a^no n^real one 
also appli cable to incorporeal property (e. g. claims) with which 
hitherto real security could not be given. (Whitfield's translation.) 
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Digest, XX, i, 5, sec. 2 (Marcianus). Moreover, one may give 
a hypotheca either for his own obHgation or for that of another. 

Digest XX, i, 15, pr. (Gaius). Even things which are not yet 
in existence but yet will come into existence may be given in hypo- 
theca, such as hanging fruits, the offspring of slaves, the increase 
of cattle. 

Digest, XX, i, 9, i. Whatever may be bought and sold may 
also be pledged. 

Digest, XIII, 7, 26 (Ulpian). It is to be known that where a 
pledge is originated by the order of a magistrate, it is not originated 
unle ss one goes into possession. 

Digest, XX, 2, 7, pr. (Pomponius). In rustic estates, the fruity 
which grow Jhere are impliedly understood to be p ledged to the 
owneFoTThe estate leased, even ii there is no express contract with 
reference To Uiem. 

Digest, XX, 2, 4, pr. (Neratius). We employ this rule of law, 
that whatever has been taken or brought into urban property is 
considered to be by way of pledge, as if that had been impliedly 
agreed; the contrary rule is observed in rustic estates.^ 

Digest, XIII, 7, 18, sec. 3 (Paulus). If some one has provided 
that a forest stand as a pledge to him, Cassius says a ship made 
from the wood does not stand as a pledge because the wood is one 
thing, the ship another. 

Code, VIII, 30, 2 (Gordianus). You should know that the lien 
o f a pledg e continues although a personal action has been barred. 

Sec. 62. Cases. 

1. (Willis, Rojvian Law Examination Guide, sec. 396.) Ad- 
vise A in the following circumstances: he is a farmer, wishing to 
raise money on his implements (which he wishes to continue using) 
and on his crops (which are not yet mature). 

2. From the point of view of the creditor which would be the 
more desirable security? 

3. (Stammler, Pandektenubungen, XLIII, i.) According to 
Roman law, what legal device is used in the following cases : 

(a) A merchant borrows money upon the security of his stock. 

(b) A bottling works demands of its customers a deposit of 
20 pf . for each bottle, which is to be refunded on return of the empty 
bottle. 

^See Blackstone. IIL 6. 
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(c) A guest IS not in a position to pay his bill, and leaves his 
watch with the landlord as security. 

(d) A borrower turns his passport over to the creditor as 
security. 

(e) As security for a loan of 3,000 m., the debtor transfers to the 
creditor a set of agricultural implements which are left in his pos- 
session for a year at a rent of 150 m. On payment of 3,000 m. the 
debtor is to have a right of redemption. 
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VI. 

THE LAW OF OBLIGATIONS. 

Sec. 63. Conception and definition. Sohm, sec. 73; Moyle, 
Excursus V; Salmond, Jurisprudence, sec. 180; Maine, Ancient 
Law, 306-16. 
^ Arndts, Lehrbuch der Pandekten, II, sec. 201. Obli^atio 
is a legal relation which consists in this, that one person (creditor) 
has a right to an act of a determinate other person (debitor) y who 
therefore is bound to an act for the former which involves in itself 
a pecuniary value or may be reduced thereto. The word obligatio 
means as well, on the one hand, the right of the creditor, the claim, 
as, on the other hand, the corresponding duty of the debtor, as well 
as the whole legal relation looked at from both sides. . . . 

Dernburg^ Pandekten^ II, sec. 4. In addition to the actionable 
obligations (o bligationes ciuiJ es) there are obli gations which ar e 
not a'ctionable — nattiratcsi 

The obligationes natiirales lack enforceability by action, and are 
therefore not strictly or completely obligations; but at the same 
time they are not without legal effect, and hence are still obligations. 

How is their appearance to be explained? From of old, the pre- 
vailing view has designated them as the obligations of theius 
gentium. But this does not explain their peculiarity, namely, that 
they are not e nforceab le^ by^_action. For the claims of the ius gen- 
tium became actionable. Others seek their origin in the "law of 
nature" or in "equity," or in the "natural conception." But even 
in this way we do not penetrate deeper into their nature. 

It depends upon a contrast between civil society. ajaiiLlhe— staJ£. 
.Civil society respects certain duties, partly with re ference to mer- 
rantile cre-dii and reputation, partly as postulates of morals and 
good conduct, while the state upon politico-legal grounds denies 
them actions. They are, therefore, foreign to the state; neverthe- 
less, it finds itself impelled to recognize a certain effect of .th ese so- 
called natural duties upon its regulations. 

They may have every effect of the complete obligation except 
actionability. But their most important effect is that they may be 
paid; that is, that a performance in satisfaction of them is legally 
considered payment of a debt. 
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In particular, the following appears : 

(i) Performances done knowingly, that is, with knowledge of 
the unenforceability of the duties in fulfilment of which they were 
made, stand as payments, not as gifts . 

(2) Payments made by mistake, that is, in ignorance of their un- 
enforceability, are not recoverable by him who pays through the 
condictio indehitl} 

3) The natural obligation may be the foundation of a novation, 
of a promise togay.^ 

(4) It can be secured legally by guaranty^and by pledge. 
' (5) Compensation by natural -counter-claims is possible.^ And 
indeed they may always serve for voluntary compensation. . . . 

Digest^ XLIV, 7, 3 pr. (Paulus). The substance of obligation 
does not consist in this, that it makes some object or servitude our 
property, but that it binds another to give or do or furnish .s nmp^ 
thm^jajmxjMQV, 

Digest^ L, 16, 11 (Gains). By the term "creditors" is meant not 
only those who have loaned money,, but all to whom something is 
owing for any reason. 

Digest^ L, ib, 12' pr. (Ulpian). As, for example, if something 
is owing some one by reason of sale, or hiring, or any other con- 
tract; but even if it is owing by reason of a delict, it seems to me 
he mav be held to stand as a creditor. 

Digest, L, 16, 108 (Modestinus). He is considered a debtor 
from whom mo ney may be exacted against his jadJl. 

Digest^ XLVI, i, 16, sec. 4 (lulianus). Natural obligations are 
not considered in this respect alone, whether some action lies on 
account of them, but also that money paid on account of them can 
not be recovered; for although natural debtors are less properly 
spoken of as debtors, in loose speech they may be considered debtors, 
and those who receive money from them may be considered to 
have received a debt due them. 

Digest, IV, 5, 2, sec. 2 (Ulpian). Those who undergo capitis 
demintitia remain bound by a natural obligation as- to those matters 
//which preceded the capitis deminutio. 

Digest^ XXXIX, 5, 19, sec. 4 (Ulpian). If some one has loaned 
money to a slave, and he, when set free, has promised to pay it, 

there will not be a gift, but a payment of a debt. 

^ — — — •— « ^ ^ ._ - 

^ See Farmer v. Arundel, 2 W. Bl. 824, Keener, Cases on Quasi-Contracts,I,73, 

*See Anson, Contracts (7tli ed.) 99 -104. 

« See Hemphill v. Moody, 6i Ala. 468, Keener,Cases on Quasi-Contracts,I,167 
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Scheme of Obligations. Sohm, sec. yy. j 

Obligations. 
A. Contractual. Sohm, sec. 78. 
I. Ex contractu. 
i. Formal — [nexum], 

[iusiurandum] . ' 

[sponsio], 
^^.€ <'x ^' * r-rco/J ' '''-^ verbal (stipulatio) , a^^^. /rv**^^^^ -»^ ''^'*^ 

literal. -^o-.^: ^ ^ . 

ii. Real — (o) Nominate — mutuum, -t/^'^'' oy.^ , ^^y^ » 



(6) innominate — do ut des. 

do ut f octets, 
facto ut des. 
facio ut facias, 
iii. Consensual — emtio uenditio. 

locatio conductio, ' .. / 
societas, 
mandatum. 
2. Quasi ex contractu. 

Unjust enrichment. ^'^'<^-^<'^ /^ - < < : 
Receipt of property by carrier, innkeeper, or stable- 
keeper. 
Negotiorum gestio. 
Guardianship. 
Co-ownership. 

Entry on inheritance charged with legacies. 
B. Delictual. 



'^' rt. 



3. Ex delicto. -- • /'• ' ' / 
furtum. 

rapina. 
] dcmWMtL inju ria datum . 
f iniuria. 

dolus. 

metus. 

4. Quasi ex delicto. 
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Sec. 64. Pacts. Sohm, sec. 84; Roby, II, 6-8. 
Wachter^ Pandekten^ II, sec. 184, A, B. 

A. The Romans rightly hesitated to give every contractual prom- 
ise, without anything more, rnmpTpi-p jtirjc^t^'^ pffprt Hence the 
ius ciuile recognized only certain obligatory agreements as effectual 
and actionable, which had as their basis a causa ciuilis, that is, an 
element which was directly clothed with this effect by the sources 
of the ius ciuile. If this causa had bee n recog-nized a lr^fi^jy i" thf* 
older ius ciuile (that is, in this connection,, lip to the time of Au- 
gustus) the agreement was called contraoi us. Every other agree- 
ment which was not recognized in this idder ius ciuile as actionable 
was called p actum, and according to the older iu s ciuile was wholl y 
without.£ffg-ct, 

B. But the praetorian edict proceeded upon the principle that a 
just man must keep his agreements even if they did not fall under 
the head of contractus: pacta sunt seruanda. Only it did not go 
so far as t o attrib ute^ to pacta complete juristic effect, since in that 
way it would have come too directly in conflict with the ius ciuile. 
It denied them enforceability by action; they were i) acta nuda . 
that is, they produced of themselves a valid obligation, but not one 
enforceable by action^ — only a natural obligation. No actio ex 
pacto was given to enforce them. But the obligatio ex pacto cou ld 
be made effectual by an exception or a replication. ' 

If, therefore, a creditor released the debt to^HTs 3ebtor by a pact, 
but notwithstanding afterwards brought legal proceedings upon his 
claim, the debtor could repel and defeat the action of the creditor 
by an exceptio pacti. 

Again : If the one party had promised to render something to the 
other by a mere pact and had actually rendered it, according to the 
ms ciuile he could recover the thing rendered by a condictio sine 
causa, since by its doctrines the pact was not binding ; but the party 
to whom it had been rendered could bar this action by the exceptio 
pacti. 

But the exce^^tio^jpgcti was lacking^ in cfirtaio-cases, so that the 
party who had rendered could recover what he had rendered in 
spite of the pact. That is to say, if there is a pact agreeing for per- 
formance'^nd counter-performance, and the one party performs 
and the other not, the former can not compel the other to perform 
by an action, since the pact gives rise to no action^for enforcing it. 
But by reason of the breach of faith of the other party, he can now 
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treat the pact as not binding, and on account of failure to carry out 
the counter-performance, oh causam non secutam, he may withdraw 
from the pact and recover what he had rende red in performance by 
ic condictio sine causa , which in such cases has the special name 
//of condictio caiisa data, or causa non sectita, or ob causam datorum. 
Digest^ II, 14, 7, sees. 1-7 (Ulpian.) 7. Of conventions founded 
on the ius gentium som ^ g i ye ^ rise to actions and s qme to exceptions. 
y' I. Those that give rise to actions are not simply referred to 
under the name "convention" ; they have come to be classed under 
the special designations appropriate to the particular contracts re- 
spectively, such as purchase and sale, letting and hiring, partner- 
■ ship, loan, deposit, and similar names. 

2. Even if the matter does not come to be assigned to some 
sp ecial class of contract, s till if there is a sufficient additional ground 
( causa) , then, according to Aristo^s well-expressed reply to Celsus, 
there i s an obligation form ed. For example, I gave you one thing 
'on the understanding that you should give me another, or I gave 
you a thing on the understanding fhat you should do something; 
this, says Aristo, amounts to a synallagma, and a civil obligation 
will arise upon it. Accordingly, I should say that lulianus was 
rightly taken to task by Mauricianus in reference to the following 
case: I gave you Stichus on the understanding that you should 
manumit Pamphilus, and you manumitted Pamphilus; but Stichus 
was recovered by some third person in virtue of superior title 
(euictus), lulianus tells us that the praetor must allow you an 
action in factum [against me], but the other says that your case is 
met by a civil action for an unliquidated amount (ciuilis incerti 
actio) J that is to say, an action in set terms (praescriptis uerbis), as 
there is a contract formed, or, as Aristo calls it, synallagma, and 
upon that this action arises. 

3. If a promise is made with reference to some illegal act as an 
inducement to abstain from committing it, on such an agreement 
no obligation can arise. 

4. If there is no additional ground {causa), in that case it is 
certain that no obligation can be created, [I mean] on the more 
agreement; so that a bare agreement {nudum pactum) does not 
produce an obligation, it only produces an exceptio, 

5. To be precise, it does sometimes give its shape even to an 
action, ^sjn^^wa Me cases ; it is a common saying that agreements 
by way of pact (pacta conuenta) are embodiedTii bona fide actions. 
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But this must be understood to mean that if the pact follows as \i 
part of one continued transaction, it is includec^ in the agreement 
so as even to give ground to an action; but if it follows after an 
interval, it is not included, nor will it be of any force, so far as 
relied on by the plaintiff, as otherwise we should have an action 
founded on a pact. Suppose, for example, after a divorce, an 
agreement is made that the dos shall not be given up [to the wo- 
man] at the end of the regular time for which it may be held over, 
but at once ; this agreement will be of no force, or else there would 
be an action founded on a pact. Marcellus tells us the same thing. 
Again, suppose an agreement is made with reference to an action 
on guardianship that interest shall be paid in excess of the estab- 
lished rate. This will produce no effect, else there will be an 
action founded on a pact ; whereas the pacts which are embodied in 
the agreement are those which make the very terms of the contract, 
that is, which were made when the contract was originally formed. 
This was declared to my knowledge by Papinianus, who added that 
if, subsequently to a purchase, some agreement is made after an 
interval which goes beyond the natural character of the contract, 
no action ex empto [purchaser's action] can be brought thereon 
owing to the same rule, viz., that no action is to be founded on a 
pact. The same must be said in respect of all kinds of bona iide 
actions. But on the side of the defendant the pact has force be- 
cause, according to the ordinary practice, pacts give ground to 
exceptions, even where they are interposed subsequently. 

6. So true is it that pacts which are made subsequently, and 
which are connected with the contract in question are included in 
it, that it is recognized law that in purchases, and indeed in bona 
gjg ^ases in general , so long a s nothing further has been done, the 
purchase may be abandqnedj. But if it can be abandoned altogether, 
why should not a part of it be altered by a pact? This is in fact 
what Pomponius tells us is the case (on the edict, 6) ; and, that being 
so, a pact will produce an effect even on the side of the plaintiff, 
and will constitute good ground for an action, where nothing further 
has been done ; this on the above principle ; why indeed if the whole 
contract can be set aside, shoul d it not be recas t ? The result will be 
that there is in some sort held to be a fresh contract. There is 
something ingenious in this view; consequently I am equally dis- 
posed to approve of a view which Pomponius supports in his books 
of lectioneSj that it is possible by means of a pact for a purchase to 
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be abandoned in part, on the view that the purchase of [the whole 
is revoked, and then that of] a pan is made anew. On the other 
hand, there was. a case where a purchaser died, leaving two heirs, 
and the vendor made a pact with one of them that the purchase 
should be abandoned; here, lulianus says, the agreement was 
good, and the purchase was avoided as to a share, seeing that in 
the case of any other kind of contract one of the heirs might pro- 
cure an exceptio by making an agreement. Accordingly both views 
are received law and very properly, I mean the opinion of lulianus 
and that of Pomponius, too. 

7. The praetor says: "Pacts agreed on, where they are not 
Smade with malicious intent, nor contrary to statutes, plebiscites, 
decrees of the senate, or imperial edicts, and there is no fraud on 
any of these, — I will uphold." (Monro's translation.) . 



Sec. 65. Formal contracts. Sohm, sees. 78, 80, 81; Roby, IT, 
chap. 3, A and B; Moyle, Excursus VIII; Muirhead, sees. 31, 53; 
Buckler, Origin and History of Contract in Roman Law, chaps. 1-5. 

(a) Conception. 

Danz^ Lehrbuch der Geschichte des Romischen Rechts, II, 
sec. 142. Th e^ oldest law of the Romans recognized no will as in 
existence o ther than the sp oken w ill, the dic tum. What is not 
spoken is not willed, and vice versa, only that is willed that is 
spoken. Therefore in legal transactions the words take effect 
entirely independent of the intention they are to express. The 
uerba are efficacious, not merely to the extent that they express the 
uoluntas, but, for the law, their literal meaning stands for uoluntas 
itself. It does not say: "What thou hast willed and expressed," 
but only : "What thou hast spoken." Indeed, it is of the essence of 
the strictum ins that intention as such is of no importance. Thji^ 
fore, in order that the will be directed to a n agere , all part^^<)i the 
will must be expressed in speech. It is not enough that the trans- 
action be intended, but there must also be expressed in speech what 
it is to mean, or it must at least make this meaning recognizable 
symbolically through a generally known and generally intelligible 
symbol. The intention which is only to be found by inference is 
not regarded as existing. It is not enough, therefore, to merely 
intend a transaction; it must also be designated word for word 
as such. It is not enough for the'fetial to throw his spe ar into th e 
land of the enemy, but he must say also that he thereby ma kes war. 
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In like manner, further, the purpose of the transaction must be ex- 
pressed word for word (ob earn rem), and likewise the scope of 
the performance. 

(See Anson, Contracts, Part II, chap. II, sees. 1-3.) 

(b) Nexum. 

XII Tables III, 1-4. (Bruns, Pontes luris Romani Antiqui, I 
20.) 

1. For money debts acknowledged and by law, be there thirty 
days of grace. 

2. After that, be there manus iniectio . Let him lead him before 
the praetor. 

3. If he does not perform the judgment or some one within that 
time vindicate him before the praetor, let him lead hihi to his house, 
let him bind either with a thong or with shackles XV in weight, 
not greater, or if he will, less. 

4. If he will, let him live at his own cost. If he lives not at his 
own cost, who holds him bound, let him give a pound of bread in 
the day. If he will, let him give more. 

Aulus Gellius, 20, I, 46-47. In the meantime, moreover, there 
was a right of compromising, and unless agreement was reached, 
they were held in chains sixty days. During this time, at three 
successive market-days they were brought before the praetor in the 
comitium^ and the sum of money in which they were adjudged was 
proclaimed. Moreover, on the third market-day, they shall pay 
the penalty with their person, or shall be sold abroad, across the 
Tiber. 

XII Tables, III, 6. (Bruns, I, 21.) The third market-day let 
them divide the proceeds. If they take more or less, be it without 
prejudice. 

XII Tables, VI, i. (Bruns, I, 24.) When he makes nexum or 
m ancii>ium. what he declares orally, be that the law. 

Festus (Bruns, II, 17). Nexum is, as Gallus Aelius says, what- 
ever is done by coin and balance, that which is said to be bound ; 
in which genus are these, the making of a will, the giving of nexum, 
the release of nexum. 

Varro, De Lingua Latina, VII, 105. (Bruns, II, 62.) Manil- 
lus writes that nexum is an^^t hing that is done with balance and 
coin, in which class are fwqnn^/a; Mucins, those things which take 
place with coin and balance in order that obligations arise, besides 
those things which are given by mancipium. 
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(c) Verbal Contracts ( obli ii^afiones uerbis) . 

Festus (Bruns, Pontes luris Romani Antiqui, II, 12). Those 
who were about to swear by Jupiter held a flint stone, saying these 
words : "If I knowingly swear falsely, then may Jupiter, saving the 
city and the arx, cast me out from good men as I this stone." 

Cicero^ De Officiis^ III, 31. For our ancestors desired no bond 
for compelling good faith to be more tight than the iiisiurandum 
(promissory oath). The laws in the XII Tables show this, the 
leges sacratae show it, the treaties show it, by which good faith was 
engaged even with an enemy ; the investigations and animadversions 
of the censors show it, for they adjudged about nothing so diligently 
as about iiisiurandum, 

Festus (Bruns, II, 34, 35). Sacratae are laws which have for 
sanction that if any one violates them, himself and his household 
and property shall be devoted to some one of the gods. 

But he is a man devoted to the infernal gods {homo sacer) whom 
the people have adjudged by reason of wrong-doing; nor is it 
allowable (fas) for him to be sacrificed, but he who kills him shall 
not be condemned of murder. 

Festus (Bruns, II, 41). Spondere, Verrius thinks, is said of what 
one promises of his own accord (sua sponte), that is, voluntarily. 
Afterwards, forgetting this, under a lower heading he states that 
sponsum and sponsam are so called from the Greek, because they 
make <nrovlwi [libations] with interposition of religious ceremonies. 

Gaius^ III, sees. 93-94. 

93. . . . But that verbal obligation : "Do you engage it shall 
be given" [dari spondes] ? "I engage" [spondeo] is so peculiar 
to Roman citizens that it can not even properly be transferred into 
the Greek language by translation, although it is said to be formed 
from a Greek word. 

94. Whence it is said that in one case a foreigner also may be 
obligated by this word, as, for instance, if our emperor should ques- 
tion the sovereign of some foreign people concerning a peace, "Do 
you engage there shall be peace?" or he himself should be ques- 
tioned in the same way; which is said with too much subtlety, 
because if something is done contrary to the agreement, an action 
ex stipulatu is not brought, but the matter is redressed according 
to the law of war. 

Institutes^ III, 15, pr. and sec. i. An obligation by words is 
contracted through question and answer when we stipulate for 
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something to be given us or done for us. From which two actions 
proceed, as well a condiction if the stipulation is certain [i. e. for 
a liquidated sum] as an action ex stipulatu if it is uncertain. . . . 
I. In this matter formerly these traditional words were used: do 
you engage [spondes^l I engage [spondeo^\ do .you promise? 
I promise; do you promise as surety? I promise as, surety [Fide- 
promittis? Fideproniitto] ; Do you go bail? I go bail [Fideiubesf 
Fideiubeo]; Will you give ? I will give; Will you do? I will do. 
Whether, moreover, the stipulation is made in Latin or in Greek, 
or in some other language, matters nothing, that is, if each of the 
parties stipulating has an understanding of this language; nor is 
it necessar}' that each use the same language, but it is enough to 
answer correspondingly to what is asked; yes, even two Greeks 
may contract an obligation in the Latin language. But these 
solemn words, indeed, were in use formerly; afterwards, however, 
the Leonian constitution was enacted which took away the formality 
of words and required only sense and concurrent understanding 
by each party, in whatever words it was expressed. 

Institutes^ III, i8, pr. and sees. 1-3. Of stipulations, some are 
judicial, some praetorian, some conventional, some common — as 
well praetorian as judicial. 

1. Judicial only are those which proceed from the mere duty of 
a index, as for example, security against fraud or for pursuing a 
slave that has fled or restoring the price. 

2. Those are praetorian which proceed from the mere duty of 
the praetor, such as security against threatened damage, or for 
legacies. Moreover, praetorian stipulations are to be understood 
in this way, that in their number are included also aedilician stipu- 
lations, for these too come from the jurisdiction of a magistrate. 

3. Conventional are those which are created by the agreement 
of each party, that is, neither from the command of the index nor 
the command of the praetor, but from the agreement of the con- 
tracting parties. Of these there are as many kinds, I may almost 
say, as there are of things to contract about. 

Institutes, III, 19, 7 and 12. 

7. It is plain that a dumb person can neither stipulate nor promise. 
Which also has been received as law in case of a deaf person, be- 
cause he who stipulates ought to hear the words of the promiser, 
and he who promises the words of the stipulator. Whence it appears 
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that we do not speak of one who hears badly, but of one who does 
not hear at all. . . . 

12. Likewise a v erbal obli gation, created between _E>er sons not in 
each other's presence is invalid. But as this furnished material for 
suits To contentious men, opposing allegations of this sort perhaps 
after lapse of time, and contending that they or their adversaries 
were not present, therefore our constitution for the speedy disposi- 
tion of suits was devised, which we wrote to the advocates of 
--^aesaraea, by which we have enacted that such writings as show 
the parties were present shall be given credit in every way, unless 
he who makes such dishonest allegations shall prove by the clearest 
proofs, either by writing or by credible witnesses, that he or his 
adversary was in other places on the whole of the very day on 
which the instrument was drawn up. 

(d) Literal Contracts (Obligationes Uteris). 

Gaius, III, sees. 128-34. 
Y128. A literal obligation takes place, for instance, in transferred 
entries. Moreover, a transferred entry takes place in two ways, 
^ either from thing to person or from person to person. 

129. A transfer from thing to person takes place, for instance, 
I if I set down as paid out to you what you owe me by reason of sale 

or letting or partnership. 

130. A transfer from person to person takes place, for instance, 
if what Titius owes me I set down as paid out to you, that is, if 
Titius substitutes you to me for himself. 

131. The case is different as to those entries which are called 
arcarian. For in these the obligation is real, not literal, since they 
are not valid otherwise than in case money has been paid over, 
but the paying over of money creates a real, not a literal obligation. 

^ / 132. Whence it is said properly that even aliens are bound by 
arcarian entries, because the obligation arises, not from the entry 
itself, but from the paying over of the money; which sort of obli- 
gation is one of the ius gentium , 

133. But whether aliens are bound by transferred entries is 
rightly questioned, because such an obligation is in a way one of the 
ius ciuile; and such was the opinion of Nerua. But it seemed to 
Sabinus and Cassius that even aliens were bound if there was a 
transferred entry frpm^jhing to person, but that they were not 
bound if it was from person fo~person. 
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134. Moreover, a literal obligation appears to take place through 
chirographs and syngraphs, that is, if one writes that he is debtor 
or that he will give something, that is, if no stipulation is made 
about the matter. Which sort of obligation is peculiar to aliens. 

Institutes^ III, 21. Formerly an obligation was made by writ-^v 
ing, which was said to be made by entries, which entries are not in 
use to-day. Certainly if one acknowledges in wTiting that he owes 
money which has not been paid over to him, he can not, after a 
long time, oppose an exception of money not paid over; for this 
has been determined repeatedly. Thus it happens that even to-day, 
since he can not defend, he is bound by the writing; and from this 
a condiction arises, in the absence of a verbal contract. The long 
time in connection with this exception formerly, indeed, extended 
to five years under imperial enactments ; but lest creditors perchance 
be defrauded of their money after lapse of time, the period has been 
shortened by our constitution, so that the limitation of an exception 
of this sort does not extend bejrond_twojie^rs. 

Sec. 66. Real contracts {obl igationes re) . Sohm, sec. 79; 
Buckler, Origin and History of Contract in Roman Law, chap. 6. 

(a) Conception. 

Wachter^ Pandekten, II, sec. 184, C, c. Obligationes quae re 
contrahuntur. These are contracts in which one is bound in an 
actionable obligation by this fact, that he has received something, 
to redeliver what he has received. These contracts are mutuum, 
commodatiim, depositum, pignus. In the three last, the concrete " 
things received, that is, the species, are to be redelivered at the 
proper time; in the case of the mutuum , on the other hand, not 
the concrete things received, but satisfactory things of the same 
kind and worth and in like quantity are to be redelivered tantun- 
dem. In these cases, the actionable obligation arises solely from 
this, that one has received the subject of the obligation; but it ari ses 
onl y so far as o ne has actually received. Therefore the Romans 
say the obligation is contracted re^ that is, the actionable obligation 
is here founded and its begmning determined only through the jper- 
f ormance receiv ed. Hence we call these contracts real contracts, 
and also, in contradistinction to those hereafter spoken of^ nomi - 
nat e real_ .contracts. 

(b) Loan for Consumption ( mutuu m). 

Institutes, HI, 14, pr. A real obligation is contracted, for in- 
stance, by giving as a loan for consumption. Moreover, the obliga- 
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tion of a loan for consumption takes place with respect to those 
things which pass by weight, number, or measure, such as wine, oil, 
grain, coined money, brass, silver, gold. Which things we give by 
counting or numbering or weighing in this expectation, that they 
shall become the property of those who receive, and that in the 
future, not these very things, but others of the same nature and 
quality shall be returned to us; whence also it is called mutuum, 
because it is so given by me to you that from mine it becomes 
yours. Fr om this contract the actio n arises whi ch is called a 
condiction. 

Digest, II, 14, 17, pr. (Paulus). If I give you ten and agree with 
you that you shall owe me twenty, no obligation arises for more than 
ten ; for a real obligation can not be contracted except to the extent 
of what was given. 

Digest, XII, i, 11, sec. i (Ulpian). If I shall have so given you 
ten that you may owe me nine, Proculus says, and rightly so, that by 
the law itself I do not owe you more than nine; but if I shall have 
given it in order that you may owe eleven, Proculus considers 
that no more than ten can be recovered by condiction. 

(c) Loan for Use {commodatum). Kent, Commentaries, II, 

573-77. 

Institutes, III, 14, sec. 2. Likewise he to whom something is 

given to be used, that is, is lent, is bound in a real obligation and is 
held in the a £tio commodat i. But he differs widely from one who 
has received a mutuum; for the thing is not so given as to become 
his; and on that account he is bound to restore the thing itself. 
And, indeed, he who receives a mutuum, if by some accident he has 
lost what he received, as, for instance, by fire, falling of a building, 
or onset of robbers or enemies, nevertheless remains bound. But 
he who has received for the purpose of use, clearly, indeed, is re- 
quired to use exact diligence in taking care of the thing, nor is it 
sufficient to have shown such diligence as he was accustomed to 
show in his own affairs, if only a more diligent person could have 
preserved it; but he is not held for irresistible force or unavoidable 
accidents, if only the accident did not come about through his fault ; 
although if you have preferred to take with you abroad what has 
been lent to you, and have lost it by onset of robbers or of enemies 
or by shipwreck, there is no doubt but that you will be held to 
make it good. Moreover, a thing is properly u nderstood to be lent 
if it is^£iven_you to be used, no hire being received o r agreed upon. 
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On the other hand, wh en a hire is_provid£d^Jthe-4isc--oi-the_iliing 
i s considered to he let to vou* for a commodatiim ought to be 
gr atuitous . 

Digest, XIII, 6, 5, sec. 2 (Ulpian). A commodatiim usually has 
advantage only for him to whom the loan is made; and therefore 
the opinion of Quintus Mucins is more correct, who considers that 
both n egligence and diligence a re to be answered for. 

Digest, XIII, 6, 18, sees. 2-4 (Gains). 

2. Just reasons may occur from which there ought to be an action 
against him who has made the loan, as, for example, for expenses 
incurred by reason of the sickness of a slave, or which were in- 
curred upon his flight in hunting him out and bringing him back. 
For the ex pense .of food by natural reason l^elongs to him w ho 
has received for us e. But also what we have said of the expenses 
of sickness or of flight ought to refer to more considerable ex- 
penses; for it is more correct that ordinary expenses belong to the 
same person as those of food. 

3. Likewise one who has knowingly lent leaky vessels is to be 
condemned on that account if wine or oil poured in has been de- 
stroyed or lost. 

4. What, moreover, one can recover by an a ctio co ntraria, that 
also he can preserve by right of compensation [counter-claim] in a 
direct action brought against him. . . . 

{d) Deposit (depositum). Kent, Commentaries, II, 560-68. 

Institutes, III, 14, sec. 3. Besides, he with whom something 
is deposited is bound in a real obligation and by an actio depositi, 
and he also is held' for restoration of what he received. But he is 
held only for anything that he has done wilfully (dolo), for he is 
not held on account of negligence, that is, for inactivity and neglect ; 
so that he is secure who has lost by theft a thing not diligently 
guarded, because he who has delivered his property to a negligent 
friend for safe-keeping ought to impute that to his own want of 
caution. 

Digest, XLIV, 7, i, sec. 5 (Gaius). . . . Nevertheless gross 
negligence is held to fall under the offense of dolus.'^ 

(e) Pledge (pignus). Kent, Commentaries, 11, 577-85. 

Institutes, III, 14, .sec. 4. Also a creditor who has received 
a pledge is bound in a real obligation and he is held by the actio 

^See Coggs v. Bernard, 2 Ld. Raym. 909. 
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Pi^neratt cia^ to restore the thing he received. But because a pledge 
is given for the benefit of each, both of the debtor that credit be 
given him more readily, and of the creditor that the money loaned 
may be more secure, it has been held to suffice that he show exact 
diligence in taking care of the thing ; and if he has used this degree 
of diligence and by some accident has lost the thing, he is secure, 
nor is he hindered from suing for the loan. 

Sec. 67. Consensual contracts. Sohm, sec. 82; Buckler, Origin 
and History of Contract in Roman Law, chap. 6. 

(a) Conception. 

Institutes^ III, 22. Obligations are created by consent in buy- 
ings and sellings, lettings and hirings, partnerships, and mandates. 

1. Moreover, the obligation is said to be contracted by consent 
in these cases because there is no need at all either of writing or of 
the presence of the parties, and it is not necessary that anything 
be given, in order that the obligation take effect ; but it suffices for 
those who transact the business to consent. 

2. Wherefore such matters are contracted about even between 
persons not in each other's presence, as, for instance, by letter or 
by messenger. 

3. Likewise in these contracts the one is bound to the other in 
that which in justice and equity the one ought to do for the other, 
while, on the other hand, in verbal obligations one stipulates, the 
other promises. 

(b) Sale (emtio uenditio). Moyle, Contract of Sale in the Civil 
Law; Kent, Commentaries, II, 468-557. 

Institutes^ III, 23. A buying and selling is contracted as soon 
as an agreement is reached about the price, although the price has 
not yet been paid and not even earnest money given. For what 
is given by way of earnest money is evidence that a buying and 
selling has been contracted. But this, indeed, ought to obtain with 
respect to buyings and sellings which take place without_a_writing, 
for we have not innovated in any way with respect to sales of this 
sort. In those, however, which take place in writing, we have 
enacted that no buying and selling shall be perfect otherwise than 
if instruments of sale are written out, either by the contracting 
parties in their own hands, or, indeed, written by some one else but 
subscribed by the contracting parties, nor, if through a notary, 
unless they shall have been completed and executed by the parties. 
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For while any of these is lacking, there is both a lo ^us poeniten tiae 
and either buyer or seller may withdraw from the sale without lia- 
bility. But we have conceded to them so to withdraw with im^ 
punity unless already something has been given by way of earnest 
money; for if this has taken place, whether the sale was made in 
writing or without writing, he who refuses to fulfil the contract, 
if, indeed, he is the buyer, loses what he gave; but if the seller, 
he is compelled to restore double, although there was no agree- 
ment about the earnest money; moreover, there ought to be a 
price agreed upon, for there can be no sale without a price. And 
the price should also be certain. On the contrary, if such an agree- 
ment is made between any parties that at whatever price Titius shall 
appraise the thing, at that it shall be bought, there was more than 
enough doubt among the ancients on the question whether or not 
the sale stood. But our decision has thus resolved the point, that 
whenever the sale is thus arranged, "at what he shall appraise," 
the contract shall stand, under this condition, that if, indeed, he who 
is named shall fix the price, in every case both the price shall be 
paid according to his appraisal and the thing shall be delivered, 
so that the sale shall be carried into effect, the purchaser, indeed, 
suing by the actio- ex emto, the seller by the actio ex uendito. But 
if he who is named shall be either unwilling or unable to fix the 
price, then the sale shall be for nought, as if no price had been 
agreed on. . . . 

2. Likewise the price ought to consist of money paid. For 
whether there may be a price in other things, as for instance, 
whether a man or a farm, or a toga can be the price of some other 
thing, used to be much debated. Sabinus and Cassius think the 
price may even consist of another thing, whence comes what is 
commonly said, that a buying and selling may be contracted by 
exchange of things, and that this form of buying and selling is the 
oldest. And they use as an argument the Greek poet Homer, who 
in some passage says the army of Achaians purchased wine by 
exchanging other things. . . . The authors of the other school 
held the contrary and considered exchange one thing, buying and 
selling another. Other\vise, it could not be determined, when 
things were exchanged, which thing was held to be sold and which 
to be given by way of price. For reason does not suffer each to be 
held both sold and given by way of price. But the opinion of 
Proculus, who said that exchange was a distinct form of contract, 
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separate from sale, has rightly prevailed, since it is both supported 
by other Homeric verses and argued by more valid reasons, which 
former emperors admitted, and is more fully set forth in our Digest. 

3. Moreover, when a buying and selling is contracted (which 
we have said is brought about as soon as agreement has been 
reached about the price, if the business is transacted without a 
writing) the risk of the thing sold at once belongs to the buyer, 
even though the thing has not yet been delivered to the buye r. And 
so if a slave has died or has been injured in some part of his body, 
or buildings have been burned wholly or in part, or a farm has been 
carried away wholly or in part by the force of a river, or by flood 
or throwing down of trees by wind has become much smaller or 
less valuable, the damage falls upon the buyer, who is required to 
pay the price, although he has not obtained the property. For 
whatever happens without fraud or negligence of the seller, as to 
that the seller is secure. But if after sale of a farm something is 
added to it by alluvion, it is to the profit of the buyer ; for the benefit 
ought to be his whose is the risk. But if a slave who is sold has 
escaped or been stolen in such a way that neither fraud nor negli- 
gence of th^ seller is found, it must be considered whether the 
seller undertook his custody until delivery. For certainly if he so 
undertook, this accident belongs to his risk; but if he did not 
undertake it, h,fi_will be secure. And we understand the same with 
respect to other animals and other things. Nevertheless, he ought 
to assign to the buyer his rei uindicatio and his condiction, because 
clearly one who has not yet delivered the thing sold to the buyer 
is himself still the owner. It is the same with respect to an action 
for conversion arid^for wrongful damage. 
/ 4. A sale may be contracted as well on condition as absolutely; 
on condition, as for instance: "If Stichus is satisfactory to you 
within a certain time, he shall be bought by you for so many 
aurei/' 

5. One knowingly buys sacred or religious lands or public (such 
as a forum or basilica) in vain; nevertheless if, deceived by the 
seller, he has bought them for private or profane, he will have an 
actio ex emto because he can not obtain them, in order to recover 
what it IS worth to him not to have been deceived. The rule is the 
same if he has bought a freeman for a slave. 

^' Digest, XIX, 2, 22, sec. 3 (Paiilus). In buying and selling it 
is naturally [i. e. by natural law] conceded to buy what is of more 
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value for iess and to sell what is of less value for more, and thus 
in turn for the parties to overreach each other. 

Digest^ XXI, i, i, sec. i (Ulpian). The aediles say, "Let those 
who sell slaves inform the buyers what disease or fault there is in 
each, which is fugitive or vagrant, and which has not answered for 
a tort, and let them openly and truly declare these things when 
they sell those slaves; but if a slave has been sold against these 
rules, or contrary to what was said and promised when he waK. 
sold, for so much of it as it is said ought to be made good, we will 
give an action to the purchaser and to all whom this matter con- 
cerns that the slave may be taken back." 

Digest^ XXI, i, i, pr. (Ulpian). Labeo writes that the edict of 
curule aediles relates to sales as well of those things which are 
part. of the soil as of those which are movable or move themselves. 

Salkowski^ Institutionen^ sec. 142, II, c. The seller always 
has to warrant promised qualities of the thing ( diet a promissa) . 
For undisclosed latent, ma terial defect s, the seller, according to the 
ius ciuile is liable only in c ase of fra udul ent silence ; according to 
the aedilician edict, — originally applicable only to the sale of slaves 
and of cattle, — absolutely. According to the latter, the purchaser 
has at his election the actio redhibitoria for rescission of the sale 
and the actio aestimatoria (quanti minoris) for proportional abate- 
ment of the purchase price. 

(c) Letting and Hiring (locatio amductio ). Kent, Commen- 
taries, II, 585-611. 

Institutes, III, 24. Letting and hiring is closely related to 
buying and selling, and takes place according to the same rules of 
law. For as buying and selling is contracted if an agreement is 
reached about the price, so also a letting and hiring is understood 
to be contracted if the hire has been settled. And an actio locati 
lies for the letter, but an actio conducti for the hirer. 

I. And what we have said above as* to the case where the price 
4s left to the decision of a stranger to the contract, we should un- 
derstand as said also of letting and hiring, if the hire is left to the 
decision of a stranger. For which reason, if some one gives gar- 
ments to a fuller to be pressed or cleaned, or to a tailor to be re- 
paired, no hire being settled then and there, but intending to give 
afterward whatever is agreed upon between them, it is considered 
that properly no letting and hiring has been contracted ; but in that 
case <in actio praescriptis uerbis is given. 
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2. Besides, just as it was commonly debated whether a buying 
and selling was contracted by exchange of property, so there used 
to be a question about letting and hiring, if pef chance some one 
has given you something to be used or enjoyed and in turn has re- 
ceived something from you to be used or enjoyed. And it seemed 
best that there was no letting_andjii ring but a special kind of con- 
tiagi;*' As, for instance, if when some one has one ox and his 
neighbor one, it has been agreed between them that they lend the 
oxen in turn for ten days at a time for doing work,- and an ox dies 
in the possession of the other, neither the actio locati (or conducti) 
nor the actio commodati will lie, because the loan was not gratui- 
tous ; but an actio praescriptis ucrbis must be brought. 

3. Morever, buying" an3 selling and lettmg and hiring seem to 
have some resemblance to each other so that in certain cases it. 
is usual to debate whether a buying and selling is contracted or a 
letting and hiring. Thus, take the case of lands which are de- 
livered to some one for perpetual enjoyment, that is, so that so 
long as the rent or return for them is paid to the owner it is not 
allowable to take them away from the hirer himself nor his heir, 
nor one to whom the hirer or his heir has sold or given that land 
or conveyed it by way of marriage-portion, or in some other way 
alienated it. But because such a contract was a subject of debate 
among the ancients, and was considered a letting by some and as 
a sale by others, the Zenonian law was enacted that the nature of the 
contract of emphyteusis was peculiar, inclining neither to hiring 
nor to sale, but to stand upon its own agreements. And if, indeed, 
something was agreed upon, this is to obtain as if it were t 
natural contract; but if, however, nothing was agreed upon as to 
the risk of the property, then if, indeed, a destruction of the whole 
property takes place, the risk of this shall fall upon the owner, 
but if a partial destruction, loss of this sort shall fall upon the em- 
phyteuticary, which rule of law we employ. 

4. Likewise there is a question, if Titius has agreed with a gold- 
smith that the latter from his own gold shall make him rings of a 
certain weight and certain form and shall receive, for example, 

. ten aurei, whether a buying and selling should be held to be con- 
I tracted or a letting and hiring. Cassius, indeed, says a buying and 
! selling of the material is contracted, but a letting and hiring of 
' the labor. But it has seemed best to hold that only a buying and 
selling was contracted. Yet if Titius gave his own gold, a price 



'\ 



THE LAW OF OBLIGATIONS. I4I 

for the labor having been fixed, there is no doubt but that there is 
a l etting and h iring. 

5. The hirer ought to do all things according* to the terms of the 
hiring, and if anything has been overlooked in the terms, he ought 
to perform this accordin g_ to just ice and eguity. When one has 
given or prpmised a hire for the use of garments or of silver or of 
a beast of burden, such safekeeping is required of him as a very 
careful paterfamilias would apply to his own property.* If he has 
satisfied this and by some mischance has lost the thing, he will not 
be held to make it good. 

6. If the hirer dies during the term of the hiring, his heir suc- 
ceeds to the hiring on the same terms. 

Digest, XIX, 2, 15, pr. and sec. i (Ulpian). An actio ex con- 
duct is given to the hirer, i. Moreover it lies generally on these 
grounds: for example, if he is not permitted to enjoy the thing 
which he hired, perhaps because possession either of the whole 
field or of a part is not given him, or a house or stable or the place 
where his cattle must stand is not repaired, or if something has 
been agreed on in the terms of the hiring and this has not been 
performed, he may bring an actio ex condiicto, 

(d) Partnership (societas). 

Institutes, III, 25. We are accustomed to enter into partner- 
ship of all our goods, which the Greeks call specially Koworrpaiui 
or of some one business, such as buying and selling slaves, or buy- 
ing and selling oil, wine, or grain. 

1. And, indeed, if no agreement has been made expressly about 
shares of gain and loss, equal shares both in gain and in loss are 
presumed. But if the shares have been expressly agreed on they 
ought to be observed; for it has never been doubtful but that the 
agreement is valid if two have agreed between themselves that to 
one, indeed, should belong two-thirds of the loss and gain, to the 
other one-third. 

2. But certainly there has been dispute about this sort of agree- 
ment, if Titius and Seius have agreed between themselves that 
two-thirds of the gain shall belong to Titius, a third of the loss,, 
and to Seius tw^o-thirds of the loss, a third of the gain, whether 
the agreement ought to be approved. Quintus Mucius considered 
such an agreement contrary to the nature of partnership, and on 
that account not to be held valid. Seruius Sulpicius, whose opinion 
has prevailed, holds the contrary, because often the services of cer- 
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tain persons are so valuable in a partnership that it is just for 
them to be admitted to the partnership in a better position; for it 
is not doubted that a partnership may be formed in such a way 
that the one shall contribute money, the other shall not contribute, 
and nevertheless the gain shall be in common between them, since 
often the services of one stand for money. And so, contrary to the 
opinion of Quintus Mucins, has the rule obtained, that one may 
take a part of the gain and not be held for loss, which also Seruius 
held consistently with himself; which, however, should be under- 
stood thus, that if in one matter gain, in another loss, ensues, a set- 
off having been made, only what remains is understood to be gain. 

3. This is settled: if in one case the share has been expressed, 
for instance, as to gain alone or as to loss alone, but omitted as 
to the other, in that case also which was omitted, the same share 
is to be observed. 

4. Moreover, a partnership continues as long as they persevere 
in the same agreement; but when any one has renounced the part- 
nership, the partnership is dissolved. But certainly if one fraudu- 
lently renounces a partnership in order that he alone may have 
some anticipated gain, as for instance, if a partner in all property, 
when left heir by some one, has renounced the partnership with 
the purpose that he alone have the benefit of the inheritance, he 
will be compelled to share this gain. But if he gets some other 
benefit which he did not seek for, it belongs to him alone. But 
what is acquired in any way after renunciation of the partnership 
is conceded to him alone to whom it was renounced. 

5. Further, a partnership is dissolved by death of a partner, be- 
cause one who contracts a partnership chooses for himself a partic- 
ular person. And also if a partnership is formed by the agreement 
of many, it is dissolved by the death of one, although several remain, 
unless it was otherwise agreed in entering into the partnership. 

6. Likewise if a partnership was contracted for some particular 
matter, and an end is put to the business, the partnership is 
terminated. 

7. It is clear also that a partnership is brought to an end by 
confiscation, that is, if all the goods of a partner are confiscated; 
for when another succeeds in his place, he is held for dead. 

8. Likewise if one of the partners, oppressed with the burden 
of his indebtedness, assigns his goods, and thereupon his property 
is sold for public or private debts, the partnership is dissolved. But 
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in this case, if they still agree upon a partnership, a new partner- 
ship is held to begin. 

9. It has been debated whether a partner is liable to a partner in 
an actio pro socio only in case he has done something fraudulently, 
just as one who has allowed something to be deposited with him, 
or for negligence also, that is, for inattention and neglect. Never- 
theless, the view has prevailed that he is liable als o on account of 
iiegligence. Liability for negligence, however, does not extend 
to the most perfect diligence ; for it is sufficient to employ such dili- 
gence in the partnership affairs as he is accustomed to employ in 
his own affairs. For one who takes to himself a partner lacking in 
diligence ought to complain of himself. 

(e) Mandate (mandatum) . Kent, Commentaries, II, 568-73. 

Institutes^ III, 26. Mandate is contracted in five modes: if 
one gives a mandate to you solely for his own benefit, or for his 
and yours, or for the benefit of a third person solely, or for his 
own and that of a third person, or for yours and that of a third 
person. But if a mandate has been given you solely for your 
o wn benefit , the mandate is of no effect, and for that reason no 
obligation or actio mandati R rises between you. 

1. A mandate for the benefit of the mandator only takes place, 
for instance, if some one commissions you to transact his business 
or to buy a farm for him or to become surety for him. 

2. For the benefit of you and of the mandator, for instance, if he 
commissions you to lend money at interest to one who is borrowing 
for his purposes, or if, when you desire to sue him in a case of 
suretyship, he gives you a commission to sue the principal at the 
mandator's risk, or to stipulate at his risk for what he owes you, 
from one whom he substitutes to you. 

3. A mandate for the benefit of a third person takes place, more- 
over, for instance, if he gives you a mandate to transact the busi- 
ness of Titius, or to buy a farm for Titius, or to become surety for 
Titius. 

4. For his benefit and that of a third person, for instance, if he 
gives you a commission to transact the common business gf him- 
self and Titius, or to buy a farm for him and Titius, or to become 
surety for him and Titius. 

5. For your benefit and that of a. third person, for instance, if 
he gives you a commission to lend money at interest to Titius ; but 
if you lend without interest, a mandate for the benefit of a third 
person alone takes place. 
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6. A mandate for your benefit takes place, for instance, if he 
gives you a commission to invest your money in the purchase of 
land rather than loans at interest, or conversely, that- you loan it at 
interest rather than invest it in the purchase of land. A mandate 
of which sort is m^^r^-advifit Jh^" mandate , and on that account 
is not obligatory, because no one is liable upon mandate for advice, 
even if it is not beneficial to him to whom it is given, since it is 
open to each to investigate whether the advice is good. And so if, 
when you have idle money at home and some one exhorts you to 
buy some property or to loan it, although it is not to your advantage 
to have bought or loaned, he will not be liable to you upon man- 
date. And so far does this extend that it has been debated whether 
he will be liable upon mandate who has given you a commission 
to loan money to Titius at interest; but the opinion of Sabinus has 
obtained, that the mandate is obligatory in this case, because you 
would not have loaned to Titius otherwise if the commission had 
not been given you 

8. He who executes a mandate ought not to exceed the terms 
of the mandate. As, for instance, if some one has commissioned 
you up to a hundred aurei to buy a farm or to become surety for 
Titius, you ought neither to buy for more nor to promise a larger 
sum as surety : otherwise you will not have an actio mandati against 
him. So far is this true, indeed, that it seemed best to Sabinus and 
Cassius that you would bring an action in vain, even if you desired 
to sue him only for a hundred aureL Authorities of the other 
school think you can sue rightly up to one hundred aurei, which 
is certainly more equitable. But if you buy for less, you will have 
an action against him, since one who commissions you to buy a 
farm for him for a hundred aurei is understood to have commis- 
sioned you to buy for less if you could. 

9. Now a mandate duly contracted comes to an end if it is re- 
voked while the matter is still executory. 

10. Likewise if the death of either party intervenes while the 
mandate is still executory, that is, either of him who gave or him 
who undertook the commission, the mandate is discharged. But 
for convenience it has been settled that if after the death of him 
who gave you a commission you have executed the commission in 
ignorance of his death, you may bring an actio mandati; otherwise 

1/ a just and natural ignorance would cause you damage. And there 
is a like rule that if a steward has been manumitted and debtors in 
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ignorance pay to him after he i s a freedman . they are released, al- 
though by strict principle of law they would not be released, because 
they have paid to another person than him to whom they ought to 
have paid. 

II. Every one is free not to undertake a mandate; but when 
undertaken, it must be executed or renounced at once, so that the 
mandator may do the very thing, either himself or through' another. 
For unless it is so renounced as to leave to the mandator full oppor- 
tunity of carrying out the same matter, an actio mandati will lie 
notwithstanding, unless a just reason has arisen for not renouncing 
or for renouncing unseasonably. . . . 

13. Finally, it must be known that a mandate, if it is not g ratii- 
itous , falls under some other form of transaction, for if a hire is 
agreed upon, it is a letting and hiring. And, to speak generally, in 
whatever cases of duty undertaken without reward a mandate or 
deposit is contracted, in these cases, if a reward intervenes, a letting 
and hiring is understood to be contracted. And so, if you have 
given garments to a fuller to be pressed or cleaned, or to a tailor 
to be repaired, no hire being fixed or promised, an actio man dati lies. 

Sec. 69. Innominate real contracts. Sohm, sec. 79, II. 

Wachter, Pandekten^ sec. 184. If any one concluded an agree- 
rnent which did not fall under the foregoing categories, whether it 
was onerous — i. e. based on performance and counter-performance, 
as for example, exchange — or upon performance of something and 
restitution of the same under certain circumstances, — so that the 
contract proceeded on a do ut dcs or on facio ui facias, or on do ut 
facias or facio ut des, — in itself it was a pact and hence inoperative 
according to t he ius ciuile ; valid, indeed, according to the praetorian 
edict, but he devised no action for enforcement, but on ly an excep- 
tion, and jf the one party performed and the other did not perform, 
a rij[ht ofr eclaim ing. But gradually, at the end of the Republic, 
they went a step further. At this period there arose by customary 
law, and so through the ius ciuile, that in these agreements, the one 
who had performed his obligation could compel the adverse party 
to perform what was to be done on his part by _an a cti on o n the 
contract, so that, therefore, for him who had performed, the agree- 
ment through his performance passed over into an a ctiona ble con- 
tract. The following rules obtained with respect to these 
agreements : 

10 
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(a) In themselves, they were pacta nudt. 

(b) But through the fact that one party performed, for this party 
they passed over into an actionable contract; they could now sup- 
port an actio ad implendum upon the agreement against the adverse 
party and constrain him to performance. But this action had no 
special name for each of the several contracts to which it was ap- 
propriate. In all of these contracts, they called it an a ctio praescrip- 
tis uerbiS j after a common formula. As the several contracts to 
which it was appropriate had no technical names, and since some 
of them had names in ordinary business speech, aS permutatio, 
transactio (contractus aestimatorius) , we call them contractus in- 
nominati, innominate contracts. Manv call them innominate real 
contracts; but they are not tr ue real contract s, since in these con- 
tracts the nature and extent of the obligation of him who receives 
is not determined according to the nature and extent of what is 
received, but according to the contents of the agreement. 

(c) In these contracts, the following departures from the nomi- 
nate contracts are found. As in themselves they were pacta nuda, 
and only passed over into contract for the one party who had per- 
formed, so this party h ad an election : he could either bring an action 

( for performance, or instead of this treat the agreement as a mere 
pact and therefore withdraw from the contract and recover back 

"J^ what he had bestowed with the co ndictio causa da ta causa non 
secuta; but, of course, he had the latter right only oh causam non 
sccutam, i. e. in case the adverse party was in default or could not 
perform the promise because of his own fault {dolus, culpa). 

Sec. 70. Contracts of the modern Roman law. 

Brinz^ Lehrbuch der Pandekten^ II, sec. 248. In modem 
law, the exception has now become the rule; the obligatory force 
of the contract for legal purposes is in no way conditioned upon a 
certain form or a real basis. Yet nothing prevents the parties from 
choosing a certain form; nothing prevents that they may not obli- 
gate themselves otherwise than upon the basis or through the 
inducement of a res; in that case the formal contracts persist, and, 
all contrary theories notwithstanding, the real contracts continue 
to exist, the innominate as well as the nominate. 

Bernhoft, das Burgerlicite Recht (in Birkmeyer, Encyklo- 
PADiE DER Rechtswissenschaft) , sec. 41, 2. Bilateral legal trans- 
actions, or contracts, are those to which belongs the united will of 
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several persons (mutual assent, consensus). They arise from two 
expressions of will, which, as a rule, require communication: offer 
and acceptance. But in this connection, the modern Roman law 
and the Civil Cod e are fundamentally different. 

According to the modem Roman law, it is required for consensus 
that the intention of entering into a legal transaction be present 
at the same time in both participants. Until this occurs, no one is 
bound. The offer, therefore, has of itself alone no legal effects; 
up to acceptance it may be revoked at will, and it ceases to exist 
upon death or legal disability of the offerer. At what time the 
acceptance, and therewith the whole contract, takes effect, in case 
of contracts between persons not in each other's presence, has been 
debated. According to some only despatch of the acceptance is 
required; according to others communication of it to the offerer; 
according to still others, merely that it come to his knowledge. 

According to the Civil Code, the contract comes into existence 
through offer and acceptance ; for both, as a general rule, communi- 
cation is required not only with respect to their legal duration, but 
also so far as relates to revocation. Simultaneous meeting of minds 
is not necessary, but only arrival of the acceptance in the legally 
prescribed time. The offer already binds the offerer, if he has not 
expressly provided otherwise; therefore it is not terminated by 
subsequent revocation or death or supervening disability (Code, 
sec. 153). On the other hand, it terminates of itself if it is not 
accepted in the legally prescribed time. The acceptance must fol- 
low within the term fixed by the offerer (Code, sec. 148). If none, 
is fixed, where the parties are both present, offers must be accepted 
at once ; where they are not in each other's presence,, offers must 
be accepted within the time in which one would await the accept- 
ance under ordinary circumstances (Code, sec. 147). . . . 
The contract takes effect legally by arrival of the acceptance — 
the doctrine expressed by the ''c ommunication -theory'' of the mod- 
ern Roman law. A special declaration of acceptance is not required 
if it is not to be expected by the usage of trade, or if it is waived 
(Code, sec. 151). In that case, therefore, the acceptance does not 
require communication. This is the case with respect to judicial 
or notarial contracts, where the contract comes into existence im- 
mediately on authentication of the acceptance (Code, sec. 152). 
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French Civil Code, articles 1108, 1131, 1132. 
// 1108. Four conditions are essential for the validity of a contract: 
'the consent of the party who binds himself; the capacity to con- 
tract; a special object forming the substance of the agreement; a 
licit cause for the agreement. 

1 131. An obligation without cause, or with a wrong cause, or 
with an illict caUse, can not produce any effect. 

1 1 32. An agreement is not less valid although the caiise has not 
been expressed. (Cachard's translation.) 

Bell^ Principles of the Law of Scotland, sees. 7-9. 

7. A conventional obligation is an engagement or undertaking 
to deliver, or to pay, or to do, or to abstain from doing something, 
conferring on him to whom the engagement is undertaken, a right 
to demand performance of it. Three separate acts of the will, 
terminating in such engagement, have been distinguished: deliber- 
ation, resolution, engagement. It is the engagement only which 
law will enforce. 

8. A promise is an engagement (to which no preceding consid- 
eration is, by the law of Scotland, essential) to give, or deliver, or 
pay, or do, or abstain. It is binding if undertaken as a final en- 
gagement; but not if mentioned only as a probable intention. It 
may be proved by writing ; or by oath ; or even by witnesses, when 
followed by rei intervcntus, or when forming part of a bargain of 
movables. But a promise may be discharged by rejection express 
or implied; or by the failure of any annexed condition. 

9. A promise differs from an offer, as being a unilateral en- 
V gagement, to which acceptance is presumed; while an offer is 

always and in terminis conditional, raised into an obligation only 
by acceptance. 

Sec. 71. Contracts for the benefit of third parties. 

Institutes, III, 19, sec. 4. If one stipulates for the benefit of 
another than one to whose authority he is subject, he accomplishes 
nothing. But payment even to a stranger may be arranged (as, 
for instance, if some one stipulates thus : do you engage to give to 
me or to Seius?) so that an obligation to the stipulator is, indeed, 
created, but nevertheless payment may be made to Seius even 
against the stipulator's will, so that a discharge takes place by the 
law itself, but he has an actio mandati against Seius. But if some 
one has stipulated for ten anrei to be given to himself and to an- 
other to whose authority he is not subject, the stipulation indeed 
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Will be valid; but whether the whole amount is due him which is 
set forth in the stipulation or but half has been debated. But it 
seems best to hold that not more than h alf is acquired for him . 
Institutes, III, 19, sees. 19-20. 

19. As we have said above, no one can stipulate for the benefit 
of another; for obligations of this sort have been invented to this 
end, that any one may acquire for himself what is to his own in- 
terest; but if something is given to another, it is no affair of the 
stipulator. Clearly, if one wishes to do this he must stipulate for 
a penalty, so that unless something is done as provided, the stipu- 
lation for a penalty shall take effect even for him who has no in- 
terest in the matter ; for when one stipulates for a penalty, it is 
not considered what his interest may be, but what amount is fixed 

in the condition of the stipulation. Therefore if some one stipu— \\ 
lates for something to be given to Titius, he eff ects nothing ; but 
if he has added a penalty , "unless you give do you engage to give 
me so many aureif then a stipulation takes effect. 

20. But if some one stipulates for the benefit of another when he 
is also interested, it has been held that the st ipulation is valid. 
For if he who has begun to administer the tutelage of a ward cedes 
the administration to his co-tutor, and stipulates that the property 
of the ward shall be secured, since it is to the interest of the stipu- 
lator that what was stipulated shall take place, because he would be 
liable to the ward if the other administered the estate badly, the 
obligation holds. Therefore, also, if some one stipulates for some- 
thing to be given to his agent, the stipulation will be effective. And 
if to his creditor, because it is to his interest, lest perchance a 
penalty take effect or lands given by way of pledge be sold, the 
stipulation is valid. 

Digest, XIII, 7, 13 pr. (Ulpian). If, when the creditor has sold 
the pledge, it has been agreed between him and the purchaser that 
if the debtor shall pay the purchase money to the creditor he shall 
be permitted to recover his property, lulianus writes and it has 
been laid down in a rescript that the creditor shall be held on ac- 
count of this agreement by the actio pignerjiticia that he give a 
manda te to the debtor for an actio exlicndito^g2,\nst the purchaser. 
But the debtor may also either vindicate the property or bring an 
actio in factum against the purchaser. 

Bernhoft, das Burgerlicite Reciit (in Birkmeyer, Encyklo- 
PADiE DER Rechtswissenschaft), sec. 93. But the intention 
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of the parties to the contract may be directed also to this, that a 
third person shall acquire a right of his own from the contract. 
In such case a true contract for the benefit of a third person arises 
(Code, sees. 328-35). In such case the third person himself has 
an action, but as a rule the promisee also may bring an action for 
performance to the third person. What the intention of the parties 
to the contract was is to be decided according to the circumstances, 
especiaHy according to the purpose of the contract. In a contract 
in which some one binds himself to satisfy the creditor of another, 
it is not assumed in case of doubt that the creditor shall acquire a 
right of his own against the promiser. In other cases, on the 
contrary, the third person to whom performance is provided for, 
in case of doubt, receives a direct right: 

1. In life insurance and annuities. 

2. In obligations imposed upon the recipient of a gratuitous ac- 
quisition, e. g. a donee. 

3. In settlements imposed upon the recipient upon transfer of 

land or of an entire estate. 

(See Tweddle v. Atkinson, i Best & Smith, 393, Williston, Cases 
on Contracts, I, 385; Lawrence v. Fox, 20 N. Y. 393, Williston, 
Cases on Contracts, I, 393.) 

Sec. 72. Suretyship {Jideiussto, cautio). Roby, II, 29-38. 

Institutes, III, 20. For him who promises, others are wont to 
become obligated, who are called fideiussores, whom men are ac- 
customed to take in order to insure that they are well secured. 

1. Moreover, they may be added to all obligations, that is, 
whether they were contracted by delivery, by words, by writing, 
or by consent. But it does not even matter whether the obligation 
to which the Hdciussor is attached is civil or natural; so that, in- 
deed, he may be bound also for a slave, whether he who takes the 
Udeiussor from a slave is a stranger, or the master himself, in 
respect to something which is due him by natural law. 

2. A fideiussor is not only bound himself, but he also leaves his 
heir bound. 

3. A Udeiussor may both precede and follow the obligation. 

4. If there are several Udeiussor es, as many as there may be, 
they are held severally for the whole amount. And so the creditor 
is at liberty to demand the whole from whom he will. But by a 
letter of the emperor Hadrian, the creditor is compelled by each of 
those who are solvent at the time of litis contestatio to sue for their 
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shares. And hence if any of the Udeiussores is not solvent at that 
time this increases the burden of the rest. But if the creditor has 
recovered the whole from one Udeiussor the loss will be his alone, 
if he for whom he became surety is not solvent; and he ought to 
blan>e himself since he could have been aided by the letter of the 
emperor Hadrian and could have demanded that the action against 
him be allowed for his share. 

c;. Fideinssores can not so bind themselves that thev will owe 
more than he owes for whom they are obligated, for their obliga- 
tion is accessory to the principal obligation, nor can there be more 
in the accessory than in the principal thing. But on the contrary 
they may be obligated to owe less. Thus, if the principal has 
promised ten aurei, the Udeiussor is rightly obligated for five, but 
he can not be obligated the other way. Likewise if he has promised 
absolutely, the fideiussor may promise on condition; but the .con- 
trary can not be; for less and mort refer not only to quantity but 
also to time. For it is more to give something at once, less to give 
it after a time. 

6. Moreover, if any Udeiussor has paid for the principal, he has 
an action upon mandate against him to recover it. 

Novels^ IV, i. If any one, therefore, has loaned money and has 
taken a Udeiussor or mandator or sponsor, let him not proceed in 
the first place against the mandator or Udeiussor or sponsor, nor, 
neglecting the debtor, harass the sureties, but let him go first to him 
who received the money and contracted the debt.^ And if, indeed, 
he recovers thence, let him desist from the others (for what claim 
has he against strangers if satisfied by the debtor?) ; but if he has 
not been able to recover from the debtor, either in part or in whole, 
according to what he has not been able to obtain, according to that 
let him proceed against the Udeiussor or mandator or sponsor and 
recover from him what remains. 

Erskine, Principles of the Law of Scotland, III, 3, 21-22. 

21. There are certain obligations which can not subsist by them- 
selves, but are accessions to or make a part of other obligations. 
Of this sort are fidejussion and the obligation to pay interest. Cau- 
tionry or fidejussion is that obligation by which one becomes en- 
gaged as security for another, that he shall either pay a sum or 
perform a deed. 

'See Ranelaugh v. Hays, 1 Vernon, 189; Jenkins v. Clarkson, 7 Ohio, 72. 
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'22. A cautioner for a sum of money may be bound, either simply 
as cautioner for the principal debtor, or conjunctly and severally 
for and with the principal debtor. The first had, both by the Roman 
law and by our customs, the heneHcium ordinis or of discussion, by 
which the creditor was obliged to discuss- the proper debtor before 
he could insist for payment against the cautioner. [But there were 
several exceptions at common law, and the Mercantile Law Amend- 
ment Act, 1856, which brought the Scots into conformity with the 
English law of suretyship, abolishes this, benefit of discussion in all 
'cases where it is not expressly stipulated for.]^ 

French Civil Code, articles 2021-23. 

2021. A surety is only bound towards the creditor to pay him if 
the debtor fails to do so, and the latter's property must previously 
be seized, unless the surety has renounced the benefit of seizure, 
or unless he has bound himself jointly and severally with the debtor; 
in which case the effects of his undertaking are regulated by the 
principles which have been established for debts jointly and sever- 
ally due. 

2022. A creditor is only obliged to seize the property of his 
principal debtor when the surety demands it upon the first proceed- 
ings instituted against him. 

2023. A surety who demands the seizure must indicate to the 
creditor the property of the principal debtor, and advance enough 
money to have the seizure take place. (Cachard's translation.) 

Sec. 73. Cases. 

1. (Willis^ Roman Law Examination Guide^ sec. 417.) Titius 
has received a ring in pledge, has borrowed a horse and ten aurei 
in money, and has promised by stipulation to deliver a flock of 
sheep to Gains. A fire breaking out on his farm, all these objects 
are destroyed. What, if any, is his liability in respect of each of 
them, or what must he prove to clear himself from liability? 

2. (Stammler, Aufgaben aus dem Romischen Recht^ XIII, 
2.) According to Roman law, would it be permissible to enter into 
a stipulation over the telephone? Would there be any difference 
here between the classical law and the law of Justinian? 

3. (The Same, XIII, 3.) Are the following stipulations valid 
according to Roman law : 

(a) Will you give me a horse? I will give an ox. 

*The portion in brackets is added in late editions by the editor. 
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(b) Will you give me twenty? I will give ten. 

(c) Will you give me ten? I will give twenty. 

4. (The Same, XIV, i.) In the following cases are the claims 
of the injured party legally maintainable? On what would they 
proceed and how would they be asserted legally? 

(a) A butcher buys a hog of a farmer. It then appears that 
the animal has the hog-cholera. 

(b) An architect sells a double house which he owns, one side . 
to A, the other to B. The following winter, dampness periodically 
appears on the walls of A, while B's house proves to be infested 
with vermin. 

(c) A purchased cow is afflicted wnth a contagious disease, 
whereby the other cattle of the purchaser become affected and a 
number die. 

(d) Compensation is demanded from the seller of a horse be- 
cause the animal had become lame already at the time of the sale, 
and this lameness was caused by the tearing of muscles and sinews 
not visible externally. 

(e) One who has ordered goods desires to put them at the dis- 
position of the merchant from whom they were ordered because they 
do not comply with the samples sent prior to the order. 

(f) A customer has a prescription filled by a druggist, and is 
made ill by impurities in the drugs used. Suppose (i) that the 
druggist knew of the impurities, (2) that he did not. 

(g) A purchaser of sheep discovers that most of them are 
affected with a disease that must have existed at the time of the 
purchase. He puts them under the care of a veterinarian and they 
become sound. 

5. (The Same, XIV, 2.) A hypothecates half of a fleece, which 
he has deposited with B, to C for a preexisting debt. B sells and 
delivers the fleece to D and absconds. D, who had regarded B 
as the owner, sells to E, who is equally innocent. 

(a) Who is owner and possessor of the fleece? 
(fe) Can any one recover it from E? 

(c) What legal relations and what actions arise among the 
several parties? 

6. (The Same, XIV, 8.) A rich and miserly citizen of Beirut, 
who had cataract in both eyes, determined upon an operation, and 
came to an agreement with a surgeon who stated that he would 
make him able to see again for 5,000 piasters. One eye was 
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operated on successfully; but as the surgeon was about to operate 
on the other eye, the Turk declared that he now saw well enough 
with the one. He therefore sought to pay half of the price named, 
while the surgeon claimed the whole sum as before. 

(a) In what legal category would a classical Roman jurist have 
placed this case? 

(b) What formalities must have been observed in concluding 
the oral agreement? 

(c) What is the name of the action arising from it? 

7. (The Same, XV, 3.) A miller borrows grain from a farmer. 
Thie latter delivers diseased grain without communicating the fact, 
whereby the miller mixes it with his own and loses the whole. Has 
he a right to compensation? If so, by what action? 

8. (The Same, XVI, i.) The traveling man A has several 
letters to write to his principal. 

(a) He obtains paper and envelopes in B's store. 

(fc) In the hotel of C, where he is stopping, the accommoda- 
tions for writing provided for guests are in bad condition, so his 
friend D lends A a fountain pen, and, as A is pleased with it, says 
finally, "You may keep it." 

(c) The clerk lets A have a postage stamp, which A puts on a 
letter and later, mails the letter. 

(d) He borrows of D a hundred-mark bill, which he puts in 
another letter. 

(c) He gives the letter to D and asks him to have it registered 
for him. 

(/) D turns the letter over to the waiter F and tells him to have 
it registered, paying him therefor 30 pf. 

(^) F agrees with a fellow servant who is going along with 
him that .the latter shall attend to the letter, and that F, in consid- 
eration thereof, shall take a package, which he is carrying, to the 
station for him. 

(h) His principal, to whose daughter he is engaged, informs 
him that he will take him in as a partner; he also promises that at 
the time of the marriage he will provide a more definitely fixed 
dowry. 

(i) In the meantime A had made a settlement with the merchant 
G and received from him a written acknowledgment of indebted- 
ness to bear interest at five per cent from date. Only one item 
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remained in dispute; they are to submit this to the decision of an 
umpire. 

Questions: (i) What obligation and what action arises in each 
case? 

(2) In what forms were these several transactions to be con- 
cluded according to Roman law? 

(3) What about liability for culpa in each case? 

(4) What are the relationships of ownership and of possession 
in each case? 

9. (Stammi.er^ Pandektenubungen, LIX, 2.) The following 
notice is published: "50 m. reward. On Thursday night a show- 
case in front of our place of business was broken by a stone thrown 
at it. We offer a reward of 50 m. to any one who will make the 
perpetrator known to us so that he can be held to answer for it in 
court. M & P." 

(a) What would such a notice be called juristically? 

(fc) What would be the effect if M & P should receive at the 
same time two or more letters, each of which complied with the 
conditions of the notice? 

(c) The perpetrator discovers himself to M & P voluntarily and 
pays the damage. Three days later a letter arrives from X, denounc- 
ing the perpetrator and demanding the 50 m. 

(d) The destruction was caused accidentally. Now the doer 
discovers himself, is willing to pay 30 m. in satisfaction of the dam- 
age, and demands 20 m., or that sum less the cost of inserting the 
notice. 

ID. (The Same, LXVIII, 20.) A purchaser has ordered a bar- 
rel of wine from the producer. It is destroyed in a railroad acci- 
dent. Upon whom must the loss fall? 

11. (Ihering, Law in Daily Life, Goudy's translation, V, i.) 
What kind of a contract is made with a tailor, where the customer, 
who has been measured for a coat, himself supplies the cloth? 

12. (The Same, IV, 20, 21.) 20. Is it a case of mandate when 
a husband hands to his wife money to defray household expenses? 
21. Does any balance over belong to the wife, or on what legal 
principles is the husband's claim to it to be decided? 

13. (The Same, IV, 46, 48.) 46. Does the cook who is given 
money for purchases or to pay bills become owner of it? 48. May 
she spend it for her own purposes, with the intention of paying the 
bills afterward out of her own money? 
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14. (The Same, VI, 26.) Do unduly laudatory announcements, 
often prepared by the authors themselves, impose an obligation upon 
the publishers towards the buyers of the book thereby misled, in 
respect of failure of dicta promissa? 

15. (The Same, XIV, 2.) What is the nature of the contract 
which one enters into with the theater managers by taking a ticket ? 

16. A workman agrees to remain with his employer a year and 
that one-fourth of his wages each month shall be retained and paid 
to his wife at the end of the year. After three months the workman 
deserts his wife and absconds. Can she sue for the wages retained ? 

Sec. 74. Obligations quasi ex contractu. Sohm, sec. 83. 

Institutes, III, 27. After having enumerated the kinds of con- 
tracts, let us also examine those obligations which are not consid- 
ered properly to arise from contract, but nevertheless, because they 
do not derive their substance from wrongdoing, are held to arise 
quasi ex contractu, 

I. Therefore when some one has attended to the business of an 
absent person, rights of action on the one side and the other arise 
between them which are called negotiorum gestorum; but to the 
owner of the property dealt with against him who transacted the 
business a direct action lies ; to the person who transacted the busi- 
ness, moreover, an actio contraria. That these do not properly arise 
from any contract is manifest, for these actions arise if without 
mandate any one has interfered in the manag'ement of another's 
business; from which reason, those whose business has been trans- 
acted are bound even though ignorant of it. And this has been 
received for reasons of expediency, lest the business of absent per- 
sons, who have gone abroad under compulsion of some sudden 
emergency, entrusting to no one the management of their affairs, 
should be neglected. For certainly no one would take care of them 
if he were to have no action for what he spent in so doing. More- 
over, just as he who has advantageously managed the business holds 
the owner obligated for negotia gesta, so, on the othef hand, he also 
is held to render an account of his administration. In which case, 
he is compelled to render an account in accordance with the strictest 
diligence; nor is it enough to have employed such diligence as one 
is accustomed to employ in his own affairs, if only another more 
careful person would have managed the business more advantage- 
ously. 
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2. Tutors also who are held in an action for their tutelage are not 
properly understood to be obligated ex contractu, for nothing is 
contracted between tutor and pupil ; but because they certainly are 
not held because of wrongdoing, they appear to be held quasi ex 
contractu. And in this case, moreover, the actions are mutual; for 

' not only does the pupil have the CLctio tutelae against the tutor, but, 
on the other hand, the tutor has the actio contraria tutelae against 
the pupil if he has expended any sum in the pupil's affairs, or has 
become bound for him or has obligated his own property to the 
other's creditor. 

3. Likewise if something is owned by co-owners without part- 
nership, as, for instance, what has been left to them by legacy or 
given by some one in equal shares, and one of them is held to the 
other in an g^tio communi diuidnndo. hecaust he alone has taken 
the profits of the property, or because his co-owner has made neces- 
sary expenditures upon the property, he is not considered properly 
to be obligated ex contractu (for they have contracted nothing 
among themselves) ; but as he is not held by reason of wrongdoing, 
he seems to be held quasi ex contractu, 

4. The law is the same as to him who is obligated to his coheir 
in an actio l amilig ^ erciscun dae. 

5. The heir, also, is not properly considered as obligated ex con- 
tractu for legacies (for neither with the heir nor with the decedent 
can it be said properly that the legatee has transacted any business) ; 
and nevertheless, as the heir is not obligated by reason of wrong- 
doing, he is considered to owe quasi ex contractu. 

6. Likewise he to whom some one has paid by mistake what was 
not owing apipears to owe quasi ex contractu. For he is not prop- 
erly considered as obligated ex contractu to such extent that, if we 
follow the more certain principle, he may be said to be obligated 
(as we said above) rather ex distractu than ex contractu; for he 
who gives money with the intention of paying seems rather to give 
for this purpose, in order to discharge a contract (ut distrahat) 
rather than to create one. But nevertheless he who received is 
thereby obligated just as if it had been given him by way of 
mutuum, and hence he is held in a condiction. 

Digest, L, 17, 206 (Pomponius). By thelaw of nature it is just 
that no one should be the richer with loss to another and wrongfully. 

Digest, XII, 6, i (Ulpian). Now we must consider the payment 
of monev not due. And, indeed, if any one pays by mistake what 
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he does not owe, he may recover by this action [condictio indebiti] : 
but if he pays knowing that he does not owe, there is no recovery. 

Digest, XII, 6, 52 (Pomponius). We give either because of a 
consideration (ob causam) or because of something to be done (ob 
rem) ; because of a past consideration as, for instance, when I give 
for this reason, that I have obtained something from you or because 
something has been done by you, so that even if the consideration 
is false, there is no recovery of the money; but something is given 
ob rem in order that something should follow, and if it does not 
follow a suit lies to recover. 

Digest^ XII, 5, 6 (Ulpian). Sabinus always approved the opin- 
ion of the ancients, who thought that whatever was held by any one 
upon an unlawful title {ex iniusta causa) could be recovered by 
pondiction . 

Digest, XII, 6, 66 (Papinian). This condiction [1. e. the con- 
dictio indebiti] introduced out of justice and equity, has been used 
to recover whatever belonging to one is found in the hands of 
another without consideration (sine causa). 

Digest^ XII, 4, 7, sec. i (lulianus). A farm given by way of 
dowry may be recovered by a condiction if the marriage does not 
follow. 

Digest, XII, 5, 1-3. 

1. (Paulus.) Everything which is given, is given either ob rem 
or ob causam, and if ob rem, either for something base or for some- 
thing honorable ; moreover, if base, so that there is turpitude on the 
part of the giver and not on the part of the receiver, or on the part 
of the receiver only and not also on the part of the giver, or on the 
part of both : Sec. i. Therefore what has been given for something 
honorable may be recovered if the thing on account of which it was 
given has not followed. Sec. 2. But if the consideration on the part 
of him who received was base, there may be a recovery even if the 
thing followed. . 

2. (Ulpian.) As, for example, if I have given you something 
not to commit a sacrilege or not to commit a theft, or not to kill a 
man. In which case, lulianus writes that if I have given you money 
not to kill a man, it may be recovered by condiction. Sec. i. Like- 
wise if I have given you money to return something deposited with 
you or to return an instrument to me. Sec. 2. But if I have given 
in order that a iudex pronounce for me in a good case, it is reported, 
indeed, that a condiction lies ; but this person also commits a crime 
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(for he appears to corrupt a itidex) and recently our emperor has 
enacted that he lose his suit. 

3. (Paulus.) Where, moreover, turpitude both of him who gives 
and of him who receives is involved, we have said there can be no 
recovery; as, for instance, if money is given to procure a bad 
judgment. 

Digest, XII, 7, 5, pr. (Papinian). I have said that when money 
is paid upon a base consideration on the part of him who gives and 
of him who receives, there is no condiction, and in pari delicto the 
position of the possessor is the stronger.^ 

Digest, IV, 9, i, pr. (Ulpian). The praetor says: unless masters 
of ships, innkeepers, and stablekeepers restore whatever they have 
received of any one for safe-keeping, I will give an action against 
them.* 

Sec. 75. Cases. 

I. (STAMMtER, Pandektenubungen, LXXXI, I.) In the fol- 
lowing cases is there a right of recovery? If so, against whom and 
by what action? 

(a) H finds among the papers of his deceased father T a letter 
from G requesting repayment of an overdue loan of 600 m. H sends 
this sum to G. He then learns that a year before G had sued T for 
the money and a decision had been rendered in T's favor upon false 
testimony. 

(ft) A makes a gift to B in the erroneous belief that B has done 
him a service. 

(c) M was obligated to turn over to N one-fifth of an inheritance 
he had received. He makes a rough calculation and pays N accord- 
ingly. A more accurate computation shows that he has overpaid N.' 

(d) A contract ior the sale of a farm was made orally, but the 
local law makes such contracts void unless in writing. The pur- 
chaser gave a negotiable note in payment. 

(e) The purchaser pays a part of the purchase-price in advance. 
The article sold is not delivered to him, or is delivered in thoroughly 
bad condition. 

(/) A purchaser is persuaded that he has been defrauded, but 
can not prove it, and so pays the purchase-money. Afterwards 
proofs come to hand which establish what he had suspected. 

*See Vandyck v. Hewitt, 1 East, 96, 2 Keener, Cases on Quasi-Contracts, 2. 
«See Blackstone, II, 451-52. 

«See Townsend v. Crowdy, 8 C. B. n. s. 477,1 Keener, Cases on Quasi-Con- 
tracts, 291. 
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(g) One pays a debt for a friend in order to spare the latter a 
difficulty. Afterwards the friend will not agree to the payment.^ 

(h) A debtor pays his creditor with money entrusted to him for 
safe- keeping, and then becomes insolvent and absconds.^ 

(i) R has loaned something to S. A few days later when he asks 
for it, S refuses to return it, and, as R is in need of it immediately, 
he pays S to give it up. 

(k) For several years the heir of a debtor has paid the creditor 
interest at 5 per cent by mistake when as a matter of fact only 4 
per cent had been agreed upon. 

(/) A bank pays a bill of exchange presented for payment by an 
indorsee which bears its acceptance. It then appears that the accept- 
ance was forged by an unknown third person.* . 

2. A passenger bribes a railway conductor to allow him to travel 
without a ticket, (a) The fraud is discovered and he is compelled 
to pay fare. May he recover from the conductor? (b) May the 
company recover from the conductor the money paid him ? 

3. (Ihering^ Law in Daily Life, Goudy's translation, Xl, 34.) 
A person found a cigar case in the street and gave it away to 
another who asked for it. . . . Was he not, after he had once 
picked it up, bound to keep it for the loser, as having undertaken a 
negotiorum gestio for him? 

4. (The Same, XII, 32.) The Berlin Gerichtsseitung reports 
the following case: A student who wished to spend his holidays 
in traveling decided to apply his cash balance at his banker*s for 
this purpose. He accordingly wrote to the bank to send him his 
money in French gold, as he was intending to pass through Italy. 
Agreeably astonished was the young man when 208 twenty-five- 
franc pieces came to him; he thought, however, that there might 
be some mistake, and wrote once more to the banker, from whom 
he got the answer that everything was in order — ^his balance 
amounted to 208 Napoleons. The delighted student now extended 
his journey to Egypt, Palestine, and Greece, and came home only 
when the money was coming to an end. In the meantime the 
banker had discovered an arithmetical error in his account; only 
75 Napoleons were payable to the student, and he demanded repay- 

' See Jenkins v. Tucker, 1 H. Bl. 90, 2 Keener, Cases on Quasi-Contracts, 
260. 

'How would our law d( a1 with this case, 

*See Price v. Neai,3 Burrow, 1354, 1 Keener, Cases on Quasi-Contracts, 212, 
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ment of the 133 overpaid, to which demand the student would not 
agree. How ought the case to be decided? 

Sec. 76. Delicts. Sohm, sec. 85; Roby, II, 199-237; Maine, 
Ancient Law, 355-68. 

Salkowski, Institutionen, sec. 150. Delicta priuata — in con- 
tradistinction from delicta publica, i. e. crimina, which have to do 
with the interests of the State and of civil societv, and are followed 
by prosecution and are punished by a public penalty — are acts, 
unlawful in themselves, through which only the individual is 
injured in his rights of property or in his person, and the doer is 
obligated to the person injured for a private compensation. The 
object of the independent obligation and private action founded on 
delict is accordingly as a rule a money penalty {poena) ; but there 
may be contained in this at the same time a compensation to the 
person injured (actiones mere poenales — mixtae). Purely com- 
pensatory actions ex delicto are unknown to the Roman law. The 
wrongdoer is as a rule liable only for dolus, sometimes, indeed, for 
culpa. Finally, all obligations ex delicto agree in being passively 
untransferable. For the principal delicts there were already statu- 
tory penal actions in the old law ; but most of the actiones poenales 
were introduced through the praetor's edict. In course of time 
many wilful delicts became liable to criminal prosecution, so that 
the person injured had the choice between private action and penalty 
and public prosecution- 
Sec. 77. Grounds of liability. 
(a) Damnum. 

Salkowski, Institutionen, sec. 125. Damnum is every detri- 
ment to property suffered by any one through some event. If this 
proceed from mere accident (casus) the person affected has, as a 
rule, no claim for compensation for the damage (casus a nullo 
praestantur ; casnm sentit dominus) ; still less if he himself is author 
of it. The legal ground of responsibility to make compensation for 
damage (damni praestatio) is either contract or tort. That is to 
say, a claim to compensation for damage exists — 

(i) If a third party is under obligation to make reparation for 
harm done to propeijty (^rpe^tatio pericpf^') ^y ^R^cident (or the 
act of another) as a result of special agreement (e. g. in commo- 
datum, or independent agreement by way of security) or positive 

rule of law [e. g. masters of ships, innkeepers, and stablekeepers], 
11 
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(2) If the harmful event can be referred to the illegal will of a 
third party. 

Ill the first cavSe, the compensation for damage can come into con- 
sideration as the lOriginal and sole object of the obligation ; in the 
latter it always does when the harmful act of the third party is one 
in itself illegal or disallowed (delictum). But it can also consist 
in violation of the special duty imposed upon him by an existing 
obligation (dolus, culpa, mora of the debtor, refusal to perform 
the obligation) : and accordingly the compensation for damage 
fonns the consequential and immediate, object of the obligation, 
because it either replaces the original object of performance, or is 
added to it, extending the principal performance of the debtor as a 
collateral object. 

Since in Roman law there is only a pecuniaria condemnatio, and 
directly to compel performance of an obligation is not permitted, 
every obligation (not relating to a definite sum of money) whatever 
may be its original object, is, as a result of vicarious non-fulfilment 
and of judicial condemnation, converted into a claim to compensa- 
tion for damage to property caused by the debtor, i. e. to the extent 
of the pecuniary value of the performance originally owing (litis 
aestimatio), (Whitfield's translation.) 

Digest, L, 17, 151 (Paulus). No one does damage (damnum) 
unless one who has done that which he has no right to do. 

Digest, L, 17, 203 (Pomponius). If one sustains damage by his 
own fault (culpa) he is not considered to sustain damage. 

Digest, IX, 2, 33, pr. (Paulus). If you have killed my slave, I 
think affections are not to be estimated, as for instance, if some one 
kills your natural son, whom you would desire to purchase at a high 
price, but what he would be worth to every one. Also Sextus Pedius 
says the values of things are not determined by the affection or the 
convenience of individuals, but generally; and so he who possesses 
a natural son is not richer thereby, because if another possessed he 
would redeem at many times the value; nor does he who possesses 
the son of another hold as much as the sum for which he could sell 
to the father. For under the lex Aquilia we obtain damages; and 
we are said to have lost what we could have obtained or are obliged 
to expend. 

Digest, IV, 6, 27 (Paulus). And whether one has lost some- 
thing or has been deprived of a profit, restitution is to be made, 
even if nothing of his goods has been lost. 
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(b) Wrongful Intent (dolus), 

Pernice, Labeo^ II, 134. Dolus mains in Roman law does not 
form a single conception. It is treated in a fundamentally different 
way when it appears as an element of fact in wrongs and in the 
law as to trade. In the former it is an archaic conception which 
goes back to the XII Tables; in the latter it was gradually devel- 
oped, principally through the praetorian edict; in the former it 
denotes imlawful intention, in the latter falsehood and deceit; in 
the former its contrary is accident (casus), in the latter the conduct 
of honorable men (fides bona) ; therefore on the one hand the action 
on account of dolus mains is always sanctioned by infamia, on the 
other hand wrongs committed without dolus need have no effect 
upon civic honor. Of course the distinction can not be carried out 
in so simple a fashion. For' on the one side many wrongs require 
absolutely dolus in the commercial sense as the hypothesis on which 
they exist; on the other side dolus naturally appears even in rela- 
tions of trade as intentional or conscious offense against the norm. 
Indeed, one must even add that cases upon the border line touch 
each other and are confused. For the dolus of criminal law includes 
stction contrary to good morals, and the fraud and deceit of the law 
of trade are here and there considerably modified. This, however; 
can not alter the contrast in the starting-points and in the 
conceptions. 

Arndts, Lehrbuch der Pandekten, sec. 85. Fault, culpa in 
the wider sense, is that element in the will of a man in relation to 
an act (positive or negative) through which he appears as author 
of something contrary to law or as doer of a wrong. This unlawful ' 
determination of the will may consist in conscious willing of the 
wrong, so that now one purposely does something or purposely 
omits something in order to produce the unlawful consequence. 
That is wrongful intent, wrongful or unlawful purpose, dolus, dolus 
malus. But it may consist only in a lack of suitable care and dili- 
gence, in a lack of energy of will to avoid the injury, without any 
intention directed towards the wrong. In such case the fault is 
called culpa in the narrower sense, negligence or oversight, in con- 
trast to dolus. Also this may have taken place as well in act as in 
omission, culpa in facic ndo or culpa in non facicn do. Yet in cases 
where the consciousness of wrong is not lacking, but the proximate 
moti'-:^ of the act is not in itself objectionable, and so the will is not, 
properly speaking, directed towards the infraction of right, we 
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speak only of culpa, though, it is true, of culpa dolo proxima. One 
may now be held liable as well for culpa as for dolus, so far as the 
duty of a particular degree of care is created by a special legal rela- 
tion. But a delict may also take place not only through dolus but 
also through culpa so far as in certain relations the general social 
duty requires a certain carefulness in conduct. . . . What lies 
beyond belongs to accident {casus). 

Erskine, Principles of the Law of Scotland, title Vila, sec. 
2. A wrong (in England, a tort) has been defined as an act or 
omission (not being merely the breach of a duty arising out of a 
personal relation or undertaken by contract) which is related to 
harm suffered by a determinate person in the following ways: 

(a) It may be an act which, without lawful justification or 
excuse, is intended by the agent to cause harm, and does the harm 
complained of. 

{h) It may be an act in itself contrary to law, or an omission of 
specific duty, which causes harm not intended by the person so 
acting or omitting. 

(c) It may be an act or omission causing harm, which the per- 
son so acting or omitting did not intend to cause, but might and 
should with due diligence have foreseen and prevented. 

(rf) It may, in special cases, consist merely in not avoiding or 
preventing harm, which the party was bound absolutely or within 
limits to avoid or prevent. . ... 

Our books follow the nomenclature of the Roman law, and speak 
of the actions which accrue in the first two cases as arising 'CX 
delicto and the actions which accrue out of the thir(^ as arising 
quasi ex delicto. Generally speaking, delict presupposes dolus 
mains, in the sense of unlawful intention ; while quasi-delict infers 
only culpa — fault or negligence in the performance of a lawful 
undertaking.^ [This section, not in the original, is added by 
Profe'ssor Rankine.] 

Digest, XLVII, 2, 46, sec. 7 (Ulpian). It has been. said rightly 
that one who believes he takes a thing by the will of the owner is 
not a thief; for what does he do by dolus who believes the owner 
will consent, whether he thinks this wrongly or rightly? 

Digest, II, 14, 27, sec. 3 (Paulus). This can not be brought 
about by any pact, that dolus shall not be answered for. 



* See post, sec. 82. 
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(c) Negligence (culpa). 

Salkowski, Institutionen^ sec. 126. One is always liable for 
an injury brought about by dolus. Culpa is taken account of as 
ground of obligation to make compensation for injury only: i. In 
case of indirect injury to property by the person who acts, which 
produces an independent delictual obligation (damnum iniuria 
datum ex lege Aquilia) — the so-called Aquilian culpa; it consists 
here in an unlawful positive act (culpa in faciendo), which shows 
itself as a violation of i:he general duty alterum non laedere, 2. In 
obligatory relations in which some one violates the special (positive) 
duty imposed upon him, requiring some particular course of action 
in the interest of another or the prevention of damage (diligentia); 
here the culpa may consist not only in a positive act, but also in an 
omission (culpa in non faciendo, so-called extrji- Aquilian culpa). 
Culpa in its original sense included only culpability through positive 
action — that is, through any dealing with the thing or exercise of 
authority over it whereby, even if only indirectly, its destruction, 
damage, or deterioration was brought about — for which also, in 
obligatory relations, the debtor alone was answerable. Only later 
(chiefly in case of honae fidei obligatio) was liability for culpable 
neglect (neglegentia), and hence the duty of positive action in the 
way of custody of the thing, imposed upon the debtor, j^hich 
^.IXJ^ ^ ng— M/h y , 1 1t. £nn ner ti nn with the culpQj the diligentia is also 
nanifid^f or which the debtor is held answerable. 

While the so- called Aquilian culpa, like dolus and casus, is capable 
of no gradation, in contractual culpa two degrees are distinguished, 
corresponding to the narrower or greater diligentia to be answered 
for: culpa lata and c ulpa leui s. As lata culpa is for the most part 
put on the same basis as doUts with respect to liability, it is com- 
monly comprehended under this term, so that culpa in connection 
with or in contrast to dolus denotes culpa leuis. 

The standard according to which the degree of culpa is deter- 
mined is (a) abstract (absolute, objective) — culpa in abstracto. 
According to this, one is guilty of culpa lata who in his conduct 
fails in the diligence of any man (diligentia cuiusuis hominis), that 
is, fails to show any reflection (the care required of any one) ; he 
is guilty of culpa leuis who fails in the diligentia of a bonus ac 
diligens paterfamilias, (b) But the standard may also be concrete 
(relative, subjective) — culpa in concreto — in certain obligatory 
relations in entering into which special regard is had to the indi- 
viduality of the other contracting party, or in which one is put 
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without his concurrence. As such appears the diligentia qualem 
snis rebus adhibere solct {diligentia qnam suis), that is, the care 
which the person in question is accustomed to employ in his own 
affairs. By the appHcation of this concrete standard, the responsi- 
biHty of a person may be narrowed so that what would be culpa 
(leuis) according to the abstract standard here appears as conduct 
creating no liability (analogous to casus). On the other hand, 
where in general there is liability for culpa lata, the conduct of the 
debtor in his own affairs remains wholly out of consideration, so 
that neither is what would otherwise be culpa leuis, here treated in 
concrete as culpa lata, nor can the liability for lata culpa in the 
particular case be excluded by appeal to the lata negligentia in suis. 

Digest^ L, i6, 226 (Paulus). Great negligence (negligentia) 
is culpa^ great culpa is d olus. ' * 

Digest, L, 16, 213, sec. 2 (Ulpian). Lata culpa is too great 
negligence, that is, not knowing what every one knows. 

Digest, XVIII, 6, 12 (Alfenus Uarus). If the seller has em- 
ployed that diligence in the custody of the house which upright 
and diligent men ought to use, if any accident happens, no loss will 
fall upon him. 

Szc. 78. Theft or conversion (furhini), Roby, IT, 201-16. 

Institutes, IV, i, pr. and sees. 1-5. Since in the former book 
exposition has been made about obligations ex contractu and quasi 
ex contractu, it follows that we consider obligations ex maleficio. 
The former, as we explained in the proper place, are divided into 
four kinds, but the latter are of one kind, for all arise ex re, that is, 
from the wrong-doing itself, as for example, from theft or robbery 
or damage to property or insult. 

I. Theft is fraudulent dealing with property, whether the prop- 
erty itself or its use or its possession ; which it is prohibited to allow 
by natural law. 

• ••••<•••••• 

3. Moreover, there are two kinds of thefts: manifestum and 
nee manifestum. For furtmn concept um and ftirtum oblatum are 
rather species of actions relating to theft than kinds of theft, as 
will appear below. A manifest thief is he whom the Greeks call 
€K avTOijxDp'j) [caught in the act] ; not only he who is apprehended 
in the very theft itself but also he who is apprehended in the place 
where it is committed, as for example, one who commits a theft in 
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a house and, not hating passed the door, is apprehended, or one 
who commits a theft of olives in an oHve-grove or of grapes in a 
vineyard, provided he is apprehended in the oHve-grove or in the 
vineyard; nay, manifest theft is to be extended further, and exists 
whenever the thief is seen or apprehended holding the property, 
whether in a pubHc or a private place, whether by the owner or by 
another, before he has arrived at the place where he purposed to 
carry and deposit the property. But if he has arrived at his des- 
tination he is not a manifest thief although he is apprehended with 
the stolen property. Fur turn nee manifcstum is known from what 
we have said above; for what is not furtum manifcstum, that is, 
nee manifestum. ' 

4. There is said to be furtum coneepttim when the stolen prop- 
erty is sought and found in some one's possession in the presence 
of witnesses; for there is a special action given against him, 
although he may not be the thief, which is called the §etio coneep ti. 
There is said to be furtum oblatum when the stolen property has 
been taken to you by some one and is found in your possession ; 
that is, if it was given you with this purpose, that it should be 
found in your possession rather than in the possession of him who 
gave it. For to you, in whose possession it was found, a special 
action exists against him who brought it, although he is not the 
thief, which is called .th e aetio oblati There is also an aetio pro- 
hibiti furti against him who has prohibited one wishing to search 
for stolen property in the presence of witnesses. Besides a penalty 
is provided by the praetor's edict by the actio furti non exhibiti 
against him who has not produced stolen property searched for 
and found in his possession. But these actions, that is, coneepti 
and oblati and furti prohibiti and also furti non exhibiti have fallen 
into disuse. For since th^ search for stolen property does not take 
place to-day according to the ancient observance, rightly, in conse- 
quence, the actions aforesaid have gone out of common use, since 
it is very clear that all who have knowingly received stolen prop- 
erty and have concealed it are liable for non-manifest theft. 

5. Ihe-peiialty^oLPMLU?-StJ^''^ft^i?-^^ 

jthe pers on of_aL.^lave as from a free man; of non-manifest theft, 

double " 

rAius. Ill, sees. 189-93. 
189. The penalty of manifest theft by a law of the XII Tables 
was capital. For a free man was scourged and delivered over to 
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him from whom he had stolen ; but whether he became a slave by 
the delivery or was held in the place of an adjudicated debtor, the 
ancients disputed. A slave, scourged in the same way, they threw 
from the rock. Afterwards the severity of the punishment was 
disapproved, and the action for fourfold value as well from the 
person of a slave as from a free man was provided by the praetor's 
edict. 

190. The penalty of non-manifest theft is fixed at twofold by a 
law of the XTI Tables, and this indeed the praetor preserves. 

191. The penalty of furfum conceptum and of fiTrtum oblatum 
by a law of the XII Tables is threefold, which likewise the praetor 
preserves. 

192. The actio prohtbiti for fourfold was introduced by the prae- 
tor's edict. For the statute (l^x) provided no penalty in that case; 
it prescribed this only, that one who desired to search should search 
naked, girt with a linteum and holding a dish, and if he found 
anything, the statute ordered that the theft be manifest. 

Institutes, IV, i, vSecs. 6-19. 

6. Moreover, theft takes place not only when some one removes 
the property of another for the purpose of appropriating it, but 
generally when one deals with the property of another against the 
will of the owner. And so, whether the creditor uses the pledge or 
he with whom property is deposited uses that property, or who 
received a thing for use diverts it to another use than that for 
which it was given him, he commits theft. For example, if some 
one has received silver for use when apparently about to invite 
friends to dinner, and has taken it abroad with him, or if some one 
has taken much further a horse lent to him to ride; which the 
ancients wrote of him who took the horse into battle. 

7. It is held, however, that those who use things lent to them 
otherwise than thev received them to be used, commit theft if they 
know they do this against the will of the owner and that he, if he 
knew of it, would not permit it ; and if they believe he would permit 
it, they seem exempt from this charge. Certainly an excellent 
distinction because theft is not committed without the intent of ' 
stealing. 

8. But even if some one believes that he is dealing with a thing 
lent him against the will of the owner, and what is done accords 
with his will, it is said there is no theft. Whence this question has 
been asked: When Titius has solicited the slave of Maeuius to 
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steal certain things and bring them to him, and the slave has 
reported this to Maeitius, and Maetiius, as he wishes to catch 
Titius in the very delict, hds permitted his slave to take certain 
things to him, whether Titius shall be held in an action of theft 
or in an action for corrupting a slave or in neither? And since 
reference has been made to us upon this disputed point and 
we have examined the arguments of the ancient jurisconsults upon 
it, some allowing neither the action of theft nor the action for cor- 
rupting a slave, others only the action of theft, we, overruling 
subtlety of this sort, have commanded by our decision that not only 
the action of theft, but ^Iso the action for corrupting a slave be 
given against him; for though the slave was not made worse by 
him who solicited, and so the principles which gave rise to the 
action for corrupting a slave do not apply, yet the purpose of the 
corrupter was employed toward the . destruction of the slave's hon- 
esty, so that the penal action is imposed upon him, as though the 
slave had been actually corrupted, lest from impunity of this sort, 
such a wrong be perpetrated by somebody upon another slave who 
can be corrupted. 

9. Sometimes even a theft of free men takes place, as, for instance, 
if some one of our children which are in our potestas has been 
abducted. 

10. Sometimes even one commits a theft of his own property, 
as, for instance, if a debtor shall have taken away a thing which he 
gave the creditor by way of pledge. 

11. Sometimes one is held for theft who himself did not commit 
the theft; such is he by whose aid and counsel the theft was com- 
mitted. In which category is he who has struck money from you 
in order that another may seize it ; or has put to flight your sheep 
or oxen that another may take them; and this the ancients wrote 
about him who has put to flight a herd by a red rag. If, however, 
something of this sort is done through wantonness, and not in giving 
aid so that a theft may be committed, an actio in factum ought to 
be given. But where Titius has committed a theft with the aid of 
Maeuius, they are both held for theft. Theft appears also to be 
committed by the aid and counsel of one who, perhaps, has put a 
ladder up to a window, or has broken windows or a door -in order 
that another might commit a theft, or who has lent tools for break- 
ing in or ladders to be put up to windows, knowing for what pur- 
pose he lent them. Certainly one who has given no service toward 
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committing the theft, but has only given advice and has exhorted 
the perpetrator to commit the theft is not held for theft. 

12. If those who are in the potest as of parents or of masters take 
property from them, they commit a theft against them and the 
property falls into the condition of stolen property (and on this 
account can not be gained by adverse possession by any one before 
it has come back into the power of the owner) ; but an actio furti 
will not arise because an action can not arise among them for any 
other cause. But if the theft has been committed by the aid and 
counsel of another, because a theft has been committed, he is prop- 
erly held for theft because it is true that the theft was committed 
by his aid and counsel. 

13. Moreover, the actio furti lies for him to whose interest it is 
that the property be safe, though he is not owner; nor does it lie 
for the owner, again, unless it is to his interest that the property do 
not perish. 

14. Whence it is clear that a creditor can have an actio furti 
for a pledge taken away even though he has a solvent debtor, 
because it is to his advantage to rely upon the pledge rather than 
to bring an action in personam; so that, indeed, even if the debtor 
himself has taken away the property, nevertheless an cu:tio furti 
will lie for the creditor. 

15. Likewise if a fuller has taken garments to smooth or clean 
or a tailor to repair for a certain hire, and has lost them through a 
theft, lie will have the actio' furti, not the owner ; because it is not 
to the interest of the owner that the property do not perish, since 
he can recover his own property from the fuller or tailor by an 
actio locati. But also if property which he has purchased is taken 
from a purchaser in good faith, although he is not owner, the actio 
furti will lie in every way the same as to the creditor. Moreover, 
it is held that the actio furti does not lie for the fuller and -the tailor 
unless they are solvent, that is, if they can pay the value of the 
property to the owner; for if they are not solvent, because the 
owner can not recover his own from them, the actio furti lies for 
the owner himself, because in this case it is to his interest that the 
property be safe. It is the same if the fuller or tailor is partly 
solvent. 

16. What we have said about the fuller and tailor, the ancients 
thought should be applied also to him to whom something had been 
lent gratuitously; for as the fuller by accepting the price becomes 
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answerable for safekeeping so also he who has received the benefit 
of use must necessarily answer in like manner for custody. But 
our forethought has also amended this in our decisions, so that it is 
in the choice of the owner whether he desires to bring an actio com- 
modati against him who received the thing lent or an actio furti 
against him who stole it, and when he has elected one of these the 
owner can not by way of repentance go to the other action. Jiiit-if, 
indeed, he has_cliosen to sue the thief, he who received the property 
foTTiljE^ wholly released. If, however, the lender proceecTsagirrnst 
him who received the property for use, an actio furti indeed can not 
in any way lie for him against the thief, but he who has been sued 
on account of the property lent can have an actio furti against the 
thief. The law is thus, however, if the owner, knowing the property 
has been stolen, has proceeded against him to whom it was gratui- 
tously lent; but if he brought the actio commodati in ignorance, or 
doubting whether the property was not in his (the bailee's) posses- 
sion, but afterward, when the facts were discovered wished, indeed, 
to dismiss the actio commodati and to prosecute an actio furti, then 
leave should be granted him to proceed against the thief, no obstacle 
to be put in his way, because he brought an actio commodati against 
him who had received the property for use while uncertain (unless 
the borrower has satisfied the owner ; for then the thief is wholly 
released from the actio furti by the owner, and is made liable to him 
who satisfied the owner for the property lent him) ; since it is very 
clear that if in the beginning the owner brought the actio commodati 
in ignorance that the property was stolen, but afterwards, when this 
was known to him, turned over againsl the thief, he who received 
the property by way of gratuitous loan is in every way released 
whatever outcome the action of the owner against the thief may 
have ; and the same rule obtains whether he who received the prop- 
erty by way of gratuitous loan is partly or wholly solvent. 

17. But he with whom property is deposited is not liable for safe- 
keeping- but is only responsible for what he himself has done by 
dolus malus; wherefore, if the property has been stolen from him, 
because he is not held on account of the depositum to restore the 
property, nor on that account is it to his interest that the property 
be safe, he can not bring an actio furti, but the actio furti lies for 
the owner. 

18. Finally, it must be known that there has been a question 
whether one under the age of puberty commits a theft by removing 
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the property bi another. And it is held, because theft consists m 
intent, that one under the age of puberty is obligated upon that 
charge if he is very near to puberty (pubertati proximus) and 
therefore knows that he does wrong. 

19. The actio ftirti, whether for double or for fourfold value, 
extends only to the recovery of a penalty; for the owner has a 
distinct remedy for recovery of the property itself which he can 
obtain either bv vindication or condiction. But the vindication 
indeed is against the possessor, whether the thief possesses or some 
one else; but the condiction lies against the thief himself or his 
heir, although he does not possess. 

Sec. 79. Rapina. 

. Institutes, IV, 2. One who takes the property of another by 
force is indeed held for theft also ; for who deals with the property 
of another "more against the will of the owner than one who takes 
it by force? And so it is said rightly that he is a dangerous thief. 
But nevertheless the praetor has introduced a special action on 
account of this delict which is called the actio ui bonorum raptorum, 
and it is for fourfold value within the year, after the year for the 
single value. Which action is available if one has taken by force 
even one thing, although of the smallest. Moreover, the fourfold 
value is not wholly a penalty, and a recovery of the property besides 
the penalty, as we have said in the actio furti manifesti; but in the 
fourfold value there is also a recovery of the property, so that the 
penalty is threefold, whether the robber is caught in the very delict 
or not. For it is absurd that his condition should be more light who 
takes away by force than his who removes secretly. 

I. Because nevertheless this action lies if some one has taken 
forcibly hy dolus malus, one who, led by some mistake, thinking the 
property was his and ignorant of the law, has taken it forcibly with 
this idea, that an owner is permitted to take aw^ay his property 
from those in possession even by force, ought to be acquitted. 
And it IS consistent with this that one who has taken forcibly with 
this same idea is not held for theft. But lest, when such rules were 
thought over, some way might be found by which robbers could 
exercise their avarice with impunity, in this respect better provision 
is made in imperial constitutions, that no one is allowed to take by 
force movable property or property which moves -itself [e. g. cat- 
tle], although he thinks said property his; but if' any one has acted 
contrary to these statutes, he loses the ownership of his own prop- 
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erty ; but if it belongs to another, after restitution, he is liable also 
for the value of that same property. Which, the constitutions have 
held, applies not only to movable property which can be taken by 
force but also in forcible entries which take place about matters of 
the soil, so that for this reason men may abstain from all robbery. 

2. Clearly in this action it is not demanded that the article should 
be part of the goods of the plaintiff; for whether it was of his 
goods or not, if only it was taken from his goods, this action will lie. 
Wherefore, whether the property has been lent gratuitously or let 
for hire, or pledged, or even deposited with Titius, so that it is to. 
his interest that it be not removed, — ^as for instance if upon deposit 
of property he promised jilso to answer for negligence, — or if he 
possesses in good faith or has a usufruct in it or some other right so 
that it is to his interest that it be not taken by force ; it must be said 
that this action lies for him, not that he may acquire ownership, 
but that he may recover that only which can be said to have been 
taken from his property who suffered the robbery, that is to say, 
from his substance. And as a general rule it must be said that in 
whatever cases an actio furti lies about a matter done secretly, from 
these same cases, any person has this action. 

Sec. 80. Damage to property (damnum iniuria datum), Gnie- 
ber, The Roman Law of Damage to Property; Roby, II, 186-95.. 

Institutes, IV, 3. The actio damni iniuriae was established by 
the lex Aquilia, by the first chapter of which it was provided that 
if any one has wrongfully killed another's slave or another's quad- 
ruped which is in the category of cattle, whatever was the highest 
value of the property in that year, so much he should be condemned 
to pay to the owner. 

1. That it is provided, moreover, not concerning a quadruped 
simply, but only of one that is in the category of cattle, implies this, 
that we are not to understand provision is made for wild beasts or 
dogs, but only for those which are properly said to pasture, such as 
are horses, mules, asses, oxen, sheep, goats. Also the same has 
been decided as to swine, for swine also are included in the word 
cattle, and thus, indeed. Homer speaks in the Odyssey, as Aelius 
Marcianus quotes in his Institutes. . . . 

2. Moreover, one is understood to kill wrongfully who kills by 
no right. And so one who kills a robber is not held/ at least if 
otherwise he could not escape danger. 



ff 
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3. And one is not even held by this statute who kills by accident, 
if only no negligence on his part is found ; for otherwise one is held 
by this statute- no less for dolus than for culpa. 

4. And so if some one, while -he plays or exercises with javelins, 
has transfixed your slave who was passing by, there is a distinction. 
For if, indeed, this is done by a soldier on the drill-ground or. in a 
place where it is usual to exercise, there is held to be no culpOr on 
his part ; but if another has committed some such thing, he is guilty 
of culpa. The law is the same also with respect to the soldier if he 
committed this in another place than one intended for drilling 
soldiers. 

5. Likewise if a pruner of trees, having thrown a branch down 
from a tree, has killed your slave who was passing by, if this was 
done near a public road or another's private road, and he did not 
call out so that an accident might be avoided, he is guilty of culpa; 
if he did call out and the other did not take care to avoid it, the 
pruner is without culpa. He is equally held to be without culpa 
if he was cutting at a distance from the road or in the middle of a 
field, although he did not call out, because in that place there w^as 
no right for another to be going. 

6. Besides, if a physician who has operated on your slave has 
neglected caring for him, and on this account the slave has died, 
he is guilty of culpa. 

7. Unskilfulness also is counted culpa, as, for instance, if a 
physician has killed your slave because he operated on him badly 
or gave him medicine erroneously. 

8. Also if your slave has been injured by the running away of 
mules which the mule-driver could not control on account of un- 
skilfulness, the mule-driver is guilty of culpa. But if he could not 
control them because of weakness, when another stronger man 
could have controlled them, he is equally held for culpa. The au- 
thorities have held the same also as to him who, when riding a horse, 
because of weakness or because of unskilfulness could not restrain 
its rapid motion. 

9. Moreover, by these words of the statute, "as much as was the 
highest value in that year," this meaning is expressed, that if any 
one has killed your slave who is to-day lame or blind or infirm, but 
during the year has been sound or valuable, he will not be held 
for what he is worth to-day, but for his highest value in the year. 
On which principle it has been thought that the action on this 
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statute is penal, because one is obligated not only for the amount to 
which he has done damage, but sometimes for more, and so it is 
clear that this action does not survive against the heir, though it 
would have survived if the suit had not been fixed beyond the 
damage. 

10. The next point is held, not upon the words of the statute but 
through interpretation, that not only is the value of the object 
destroyed to be taken account of, according to what we have said, 
but in addition whatever damage has been caused you besides the 
object destroyed, as for instance if your slave had been made heir 
by some one and some one killed him before, by your command, he 
entered on the inheritance ; for it is clear that account must be taken 
also of the lost inheritance. Likewise if he has killed one of a 
span of mules or one of a team of four horses, or one slave of a 
company of comedians, not only will there be an estimate of the 
value of the one killed, but also in addition the amount will be com- 
puted in which those which remain are depreciated. 

11. Moreover, it is open to him whose slave has been killed both 
to sue for the damage by a private action upon the lex Aquilia and 
to make the offender defendant in a prosecution for a capital 
crime. 

12. The second chapter of the lex Aquilia is not in use. 

13. In the third chapter there is provision for all other damage. 
And so if some one has wounded a slave or a quadruped which is 
in the category of cattle, or has wounded or killed a quadruped 
which is not in the category of cattle, such as a dog or a wild beast, 
the action is based on this chapter. Also in case of other animals, 
likewise in case of all inanimate things, damage done wrongfully is 
redressed by this portion of the statute. For if anything has been 
burned or broken or broken to pieces, an action is based on this 
chapter; although the word "broken" (rupti) alone would have 
sufficed in all these cases; for that is held "broken" (ruptum) which 
in any manner is injured (corruptum). Wherefore not only things 
burned or broken to pieces, but also things cut and bruiised and 
poured out or destroyed or deteriorated in any way, are included in 
t\\is word; and so it has been answered that if some one has mixed- 
something in another's wine or oil whereby the natural goodness 
of the wine or oil is injured, he is held under this part of the 
statute. 
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14. It is clear, just as under the first chapter any one is held if a 
man or a quadruped has been killed through his wrongful intent or 
negligence, so under this chapter, one is held for other damage 
through wrongful intent or negligence. Nevertheless, under this 
chapter he who has done the damage is not liable for the value dur- 
ing that year, but whatever value the property had i n the th irtyda^ 
next [preceding], 

15. And not even the word "highest" [value] is added. But 
Sabinus rightly held that estimate of damage was to be made as if 
the word **highest*' was added in this part of the statute; for the 
Roman plebs, which passed this statute at the instance of the tri- 
bune Aquilius, was content that the word was expressed in the 
first part. 

16. But it has been held that an action lies upon this statute only 
in case one has clearly done dama ge with his own body . And so 
utiles actiones are wont to be given against him who has done 
damage in some other way : as for instance, if some one has so shut 
up the slave or the cattle of another that they are killed by hunger, 
or has driven a beast of burden so violently that it is injured, or has 
so driven a herd that animals go over a precipice ; or if some one 
has persuaded another's slave to go up a tree or go down into a 
well, and in going up or going down he is killed or injured in some 
part of his body, an utilis actio is given against him. But if some 
one has thrown another's slave off a bridge or bank into a river and 
he has been drowned by reason of being thrown off, it can not be 
difficult to hold that he has done damage by his own body ; and so 
he is held by the lex Aquilia itself. But if damage has not been 
done by one's body, nor has there been a physical injury, but 
damage has happened to some one in another way, since neither the 
direct nor the utilis Aquilian action suffices, it is held that he who 
was guilty^TsTiable In an action in factum: as, for instance, if some 
one, led by pity, has set free the shackled slave of another, so that 
he has escaped. 

Digest, IX, 2, 2, pr. and sec. i '(Gains). By the first chapter of 
the lex Aquilia it is provided : "If any one has wrongfully (iniuria) 
killed another's slave or a quadruped of his cattle, as ifiuch as in 
that year was its highest value, so much money be he condemned to 
give to the owner." 

I. And then below it is provided that there be an action for two- 
fold against one who denies. 
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Diciest, IX, 2, 2^, sec. 5 (Ulpian). Moreover, in the third chapter 
the same lex Aquilia says: "Of other things besides a man and 
cattle killed, if any one has done damage to another, has burned, 
has broken to pieces, has broken wrongfully (iniuria), of what 
value that thing was in thirty days next, so much money be he con- 
demned to give to the owner."^ 

Digest, IX, 2, 5, sees. 1-3 (Ulpian). 

I. Moreover, we ought not to interpret iniuria as some insult, as 
we do in the actio iniuriarum, but as what is not done lawfully, that 
is, contrary to law, that is, if some one has killed by negligence; 
.^and so sometimes both actions will lie at the same time, both the 
actio legis Aquilia^ and the actio iniuriarum, and there will be two 
assessments of damages, one for loss suffered, the other for the 
insult. Therefore we interpret as iniuria here damage done negli- 
gently even by him who does not wish to do harm. 

2r And so we ask, if an insane person has done damage, is there 
an actio legis Aquiliae? And Pegasus said no, for what fault is 
there in him who has no control of his mind ? And this is very true. 
Therefore the Aqujlian action ceases to apply, just as, if a quadru- 
ped has done damage, the Aquilian action does not apply, or if a 
tile has fallen. But if a child under seven (infans) has done dam- 
age, the same will have to be said. If, however, an impubes [over 
seven, but under fourteen if male, under twelve if female] has done 
this, Labeo says because he will be held for theft, he will also be 
held by the Aquilian action; and I think this right, if he is capable 
of wrongful intent. 

3. If a teacher in the course of discipline has wounded or killed 
a slave, is he liable in the Aquilian action as if he had done damage 
wrongfully? And lulianus writes that he is liable in the Aquilian 
action- who has put out the eye of a pupil in the course of discipline ; 
, much more, then, will the same have to be said in case of killing. 
Moreover, this sort of case was propounded to him: a shoemaker, 
he says, struck on the neck with the form of a shoe a freeborn ap- 
prentice who was a filiusfamilias, who did badly what the master 
had pointed out, so that the boy's eye was put out. Now lulianus 
said the actio iniuriarum would not lie, because he did not strike for 
the purpose of causing injury but for the purpose of warning and 
teaching; and he doubted whether an oftio ex locato [would lie], 

^ The best authorities put the dale of this enactment at about 286 B.C. 
12 
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because a moderate power of chastising is conceded to the teacher, 
but I do not doubt that an action can be brought under the lex 
Aqiiilia, 

Digest, IX, 2, 6 (Paulus). For too great severity of a preceptor 
is taken as negligence (culpa). 

Sec. 81. insult or injury to the person (iniuria). Roby, II, 
220-24. 

XII Tables, VIII, 2-4. (Bruns, Pontes luris Romani Antiqui, I, 
29.) 

2. If he broke a limb, unless he agree with him, let there be 
retaliation. 

3. If by hand or club he broke a bone of a free man, three hun- 
dred; if of a slave, let him undergo a penalty of one hundred and 

'fifty. ' 

4. If he committed an insult, let there be a penalty of twenty-five. 
Institutes, IV, 4. In general, inmria means everything that takes 

place unlawfully; specially sometimes insult (contumelia) , which is 
so called from contcmncre, which the Greeks call vfipi^; sometimes 
fault (cu//>a)y which the Greeks call aStK/y/xx, just as damage done 
with iniuria is interpreted in the lex Aquilia; sometimes want of 
equity and injustice, which the Greeks call aSixta. For wheA the 
praetor or a index pronounces against one unlawfully, he is said to 
receive iniuria. 

1. Moreover, iniuria is committed not only when some one is 
struck by the fist, for instance, or by cudgels, or even is beaten, but 
also if some one is publicly abused so as to collect a crowd, or if 
one*s goods are taken as if he were a debtor by one who knew that 
he owed him nothing, or if one has written, composed, or published 
a paper or a piece of verse to the defamation of some other, or has 
maliciously brought about one of these things, or has followed about 
a materfamilias or a young boy or girl, or some one's modesty is 
said to have been attempted ; and finally it is clear that iniuria may 
be committed in many other ways. 

2. Moreover, one suffers iniuria not only in himself but also ih 
his children whom he has in potestas; likewise in his wife, for this 
view has chiefly prevailed. And so, if you commit an iniuria against 
the daughter of some one who is married to Titius, not only may 
an actio iniuriarum be brought against you for the daughter, but 
also for the father and for the husband. But, on the other hand, if 
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iniuria has been committed against the husband, the wife can not 
bring an actio iniuriarnm ; for it is right that wives should be de- 
fended by their husbands, not husbands by their wives. But a 
father-in-law may bring an actio iniuriarUm on account of his 
daughter-in-law, if her husband is in his potcstas. 

3. Moreover, no iniuria is held to be done to slaves themselves, 
but it is considered as done through them to the master ; not, never- 
theless, in the same ways in which iniuria is done through children 
and wives, but when something has been done more outrageously 
which clearly has reference to insult of the master, as for instance, 
if some one has beaten another's, slave ; and for this case an action 
is offered. But if any one has publicly abused a slave so as to 
collect a crowd, or has struck him with the fist, no action against 
him lies for the master. 

4. If iniuria is done to a slave owned in common, it is right that 
the estimate of damage for the insult (iniuria) be made, not accord- 
ing to the sliare of each master, but with respect to the person* of 
the masters, because there is an insult to them. 

5. But if Titius has the usufruct in a slave, but the ownership is. 
in Maeuius, the iniuria is held to be done rather to Maeuius. 

6. But if iniuria has been done to a free man who serves you in 
good faith, no action will be given you, but he may proceed on his 
own account, unless he was beaten by way of insult to yoa; for then 
the cu:tio iniuriarum lies for you also. Hence the rule is the .same 
where the slave of another serves you in good faith, so that the 
actio iniuriarum is allowed to you whenever iniuria has been done 
him by way of insult to you. 

7. Moreover, by a law of the XII Tables the penalty of iniuria 
for an injured limb, indeed, was retaliation ; but for a broken bone, 
money penalties were provided, according to the great poverty of 
the ancients. But afterwards the praetor permitted those who had 
suffered iniuria themselves to estimate it ; so that the index might 
condemn in the amount which he who had suffered the iniuria had 
estimated, or in less, as seemed best to him. But the penalty of 
iVm^Wa which was fixed by the law of the XII Tables has gone into 
disuse; but the one which the praetors introduced, which also is 
called honoraria, is resorted to in actions. For the estimate of 
iniuria increases or is diminished according to the degree of dignity 
and the respectability of life; which scale of condemnation is ob- 
'setved, not improperly, ako as to the person of a slave, so that one 
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is fixed for a slave steward, another for an inferior slave agent, 
another for the cheapest sort of slave pr one that is fettered. 

8. But the lex Cornelia also speaks of iniuria and has introduced 
an actio iniuriarum, which lies on this account, if any one says he 
has been beaten or scourged, or that his house has. been entered 
forcibly. Moreover, we take it as his house whether one lives in his 
own house or in one he has hired, or in one in which he has been 
received gratuitously or as a guest. 

9. Iniuria is considered atrocious either from the act, as for 
instance, if some one is wounded by another or beaten with cudgels, 
or from the place, as for instance, if iniuria is committed in the 
theater, or in the forum, or in the sight of the praetor ; or from the 
person, as for instance, if a magistrate has suffered iniuria; or if 
iniuria is done to a senator by one of low rank, or is done to a 
parent or a patron by children or freedmen (for the insult to the 
person is estimated differently in case of a senator and a parent and 
a patron from the case of a stranger and a person of low rank) ; 
sometimes also, the place of the wound makes the iniuria atrocious, 
as for instance, if some one is struck in the eye ;^ moreover, it is of 
little importance whether iniuria of this sort is done to a pater- 
familias or to a £liusfantilias, for even the latter is held atrocious. 

10. Finally it must be known that for every iniuria he who has 
suffered it may proceed either criminally or civilly. And if, indeed, 
he proceeds civilly, an estimate having been made according to 
what was said above, a penalty is imposed. But if criminally, a 
special penalty is put upon the defendant by the office of the iudex. 

11. Not only is he held in an actio iniuriarum who committed the 
iniuria, that is, he who struck, but he also is included who brought 
it about by malice (dolo) or who procured that another be struck 
on the cheek. 

12. This action is barred by concealing (dissimulatio) ; and so if 
some one has neglected an insult; that is, if he has taken no notice 
of it immediately when it took .place, afterwards on changing his 
mind he can not revive the insult he remitted. 



^Compare Laws of Ethelbert: 59. If the bruise be black in a part not cov- 
ered by the clothes, let bol be made with xxx scaetts, 60. If it be covered by 
the clothes, let hot for each be made with xx scaetts. 
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Sec. 82. Quasi-delict. Sohm, sec. 86. 

Institutes, IV, 5. If a index makes a suit his own, he is not 
properly held obligated ex maleficio. But because he is not obli- 
gated ex contractu and as he is held to have committed a wrong, ^ 
although through carelessness, it is held that he is bound quasi 
ex maleficio and will be subject to a penalty in such amount as 
seems equitable to the conscience of him who adjudicates on the 
matter. 

1. Likewise he from whose chamber, whether his own or hired 
or in which he lives gratuitously, anything is thrown out or poured 
out so that another is injured, is considered obligated quasi ex 
maleficio; moreover, he is not held properly to be obligated ex 
maleiicio, because often he is held for the fault {culpa) of another, 
either slave or free. In like case with him is he who has something 
placed or suspended over a place where there is customarily a pub- 
lic right of way, which, if it falls, can injure some one ; in which 
case a penalty of ten aurei is provided. But with respect to what is 
thrown out or poured out, an action is provided for double the dam- 
age done. For a free man killed, however, a penalty of fifty aurei 
is provided ; but if he lives and is alleged to have been injured, an 
action is given for whatever on that account seems equitable to the 
index; for the index ought to compute the fees paid to physicians 
and other expenses which were incurred in the cure, besides the 
work which he has lost or will lose because he was incapacitated. 

2. If a alius familias lives apart from his father, and something is 
thrown out or poured out from his chamber, or he has something 
placed or suspended which is liable to fall, it seemed best to lulianus 
that there be no action against the father, but that the action must 
be against the son himself. Which is also to be observed in case 
of a filiusfamilias index who has made a case his own. 

3. Likewise the master of a ship, or an innkeeper, or a stable- 
keeper is held to be liable quasi ex maleficio for what is done in the 
ship or the inn or the stable intentionally or by way of theft, if only 
there is no wrongdoing on his part, but on the part of some of those 
by whose service he manages the ships or the inn or the stable ; for 
as this action is not provided against him ex contractu, and yet he 
is guilty of negligence (culpa) because he uses the service of bad 
men, therefore he is held to be liable quasi ex maleiicio. Moreover, 
in these cases an actio in factum lies, which is given also to the 
heir, but does not lie against the heir. 
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Sec. 83. Noxal actions. Roby, II, 252-58; Holmes, Common 
Law, Lecture I. 
Gaius, IV, sees. 75-79. 

75. Noxal actions have been provided for the wrongdoing of 
sons in potestas or of slaves, as for instance, if they have done a 
theft or have committed an insult, so that it is allowed to the father 
or master either to bear the damage assessed or to make a noxal 
surrender (7ioxae dedere) ; for it would be inequitable that their 
worthlessness should be of damage to their parents or masters 
beyond their own bodies. 

76. Moreover, noxal actions are established either by statutes or 
by the edict of the praetor • by statutes, as for instance, for theft by 
a law of the XII Tables, for damage done wrongfully by the lex 
Aquilia; by the edict of the praetor, as for instance, for insult, and 
for property taken by force. 

yy. Moreover, all noxal actions follow the heads. For if your 
son or slave has committed a noxal act, so long as he is in your 
potestas the action is against you; if he comes into the potestas of 
another, the action begins to lie against him; and if he becomes 
sui iuris there is a direct action against him, and noxal surrender 
[as a remedy] is extinguished. Conversely also, a direct action 
may become noxal. For if a paterfamilias has committed a noxal 
act and he has given himself to you in arrogation or has become 
your slave, which we have shown in our first commentary may 
happen in some cases, there begins to be a noxal action against you 
where before there was a direct action. 

78. But if the son has committed a noxal act against the father 
or the slave against the master, no action arises. For no obligation 
at all can arise between me and him who is in my potestas. And so 
if he has passed into the potestas of another or has become sui iuris, 
an action can be brought neither against him nor against the person 
in whose potestas he now is. Hence there is a question, if another's 
slave or son has committed a noxal act against me and afterwards 
he comes into my potestas, whether the action ceases or is sus- 
pended. My preceptors think it comes to an end because the case 
has been brought into such a condition that an action can not exist, 
and so if he passes out of my potestas I can not sue. The authors 
of another school think the action is suspended so long as he is in 
my potestas, because I can not bring an action against myself; but 
when he goes out of my potestas, then it is revived. 
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79. Moreover, when a fiHusfamilias is surrendered by emancipa- 
tion for a noxal cause, the authors of another school think he ought 
to be given thrice in mancipation because it is provided by a law of 
the XII Tables that he can not otherwise pass out of the father's 
potestas. Sabinus and Cassius and other authors of our school 
believed that one mancipation was enough, and that the word 
"three" in the law of the XII Tables refers to voluntary 
mancipations. 

Institutes, IV, 8, sec. 7. But the ancients, indeed, allowed this 
in case of children in potestas, both male and female. The modern 
usage of mankind, however, rightly holds that this sort of severity 
is to be rejected, and it has wholly passed out of common use. . . 
And so it has been enacted that noxal actions are to be granted as to 
slaves only, since we find it often stated by the ancient commentators 
on the laws that sons in potestas may themselves be sued for their 
own delicts. 

Institutes, IV, 9. If animals which lack reason have done mis- 
chief (pauperies) through wantonness or anger or wild disposition, 
a noxal action is provided by a law of the XII Tables. Which ani- 
mals, if they are given in noxal surrender, operate to release the 
defendant, because the law of the XII Tables is so written; for 
example, if a kicking horse has struck with his shoe or an ox accus- 
tomed to gore has gored. Moreover, this action applies to those 
animals which are excited contrary to their nature; but if their 
ferocity is congenital, it ceases. Thus if a bear has escaped from 
its owner and so has done damage, the former owner can not be 
sued because he ceases to be owner when a wild beast Jias escaped. 
Pauperies, moreover, is damage done without insult on the part of 
the doer; for an animal can not be said to have done an insult 
because it lacks sense. So much for what relates to the noxal 
action. 

I. But it must be known that by the aedilician edict we are for- 
bidden to have a dog, a tamed boar, a wild boar, a bear, or a lion 
where there is a public way, and if anything is done to the contrary, 
and a free man is alleged to have been injured, the owner is con- 
demned in whatever seems equitable and just to the index; ior other 
things, in twice the amount of the damage done. Besides these 
aedilician actions, moreover, an action for pauperies is also main- 
tainable. For where there are concurrent actions over the same 
matter, especially if penal, the one does not cut off the other. 



184 READINGS IN ROMAN LAW, 

French Civil Code, arcs. 1384-86. 

1384. A person is responsible not only for the injuries which he 
causes owing to his own act, but also for those which are caused 
by the acts of persons for which he is answerable or by things which 
are under his care. The father, and the mother after the death of 
the husband, are responsible for injuries caused by their minor 
children living with them.^ 

Masters and employers are responsible for injuries caused by 
their servants and employees in connection with the duties for 
which they are employed. 

Schoolmasters and mechanics are responsible for injuries caused 
by their pupils and apprentices during the time they are under their 
supervision. The above liability exists unless the father, the 
mother, the schoolmasters, or mechanics prove that they were unable 
to prevent the act which gives rise to such liability. 

1385. The owner of an animal, or the person who uses it while 
he has the use of it, is liable for the injuries which the animal has 
caused. 

1386. The owner of a building is responsible • for the injuries 
caused by its destruction when such destruction has taken place 
owing to his not keeping it in good order or owing to bad condition. 

Sec. 84. Cases. 

1. (Ihering^ Law in Daily Life, Goudy's translation, VI, 5.) 
How is the act of a publisher to be regarded in law who, instead 
of the 1,000 copies he is authorized by the contract to print, prints 
1,200? 

2. (The Same, VI, 38&.) Is a publisher responsible in respect 
of libelous statements regarding another writer with which the 
author is chargeable? Or is the printer, or setter of the type, or 
corrector for the press? 

3. (The Same, VI, 38c.) Is the case the same where the editor 
of the advertisement sheets of a newspaper admits libelous 
advertisements ? 

4. (The Same, X, x.) From an upper story of my neighbor's 
house a servant-maid has repeatedly emptied the tablecloth after 
dinner into my garden, and also thrown withered flowers into it. 
I have frequently complained of it to her employer, but without 
success. On the last occasion the employer replied to me that he 

^See TifiEt V. Tifft, 4 Denio, 175. 
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had forbidden the maid to do it, and if she will not obey his direc- 
tions he can do nothing more. Can I sue the employer? 

5. (The Same, XI, 5-8.) 5. My dog is attacked by another and 
worried to death; is the owner of the latter liable? 6. Is he also 
liable if his dog has snatched a piece of meat hung up outside the 
shambles or a butcher^s shop? 7. In such cases can one seize the 
dog and retain it till damages are paid? 8. Can dealers in pottery 
also, whose wares exposed in the market-place have been smashed 
by dogs starting to fight, claim damages? 

7. (Willis^ Roman Law Examination Guide, sec. 396.) Ad- 
vise A in the following circumstances : ( i ) He has been blinded in 
one eye through the negligence of a friend's wife. (2) He has 
been the victim of a' burglary. He recognized the burglar as the 
slave of a friend, and saw him steal valuable jewelry; but, being 
afraid, he pretended to be asleep and let the slave make off with the 
plunder. 

8. (The Same, sec. 408.) Maeuius drives off by force the cattle 
of Sempronius, which he claims as his own, and strikes and abuses 
the bailiff of Sempronius, who tries to protect them. Meantime 
Stichus, Maeuius's slave, steals a bag of corn belonging to Sem- 
pronius. To what amount of redress is Sempronius entitled in 
respect to these wrongs? 

9. (The Same, sec. 409.) Advise A in the following circum- 
stances: 

(i) A agreed to lend B a sestertius, but by mistake handed to 
him in the dark an aureus, a gold coin worth about a hundred 
times as much. B did not discbver the mistake at the time; but 
after discovering it he spent the aureus and denied that there had 
been any mistake. 

(b) A bought a saddle from C, which, as a matter of fact, had 
beetf' stolen from B. The next day, B, seeing the saddle, demanded 
it back from A, and on A's refusal to restore it, seized it by force 
and carried it away. 

(3) B cut the cable by which A's ship was moored, so that the 
ship drifted out to sea and was lost. 

10. (The Same, sec. 410.) E is staying at F's inn, and his horse 
is injured, owing to the negligence of F's iiew hostler. The hostler 
has come to F with a good character. 
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Sec. 85. Joint obligations. 

Salkowski^ Institutionen, sec. 129, II. In most cases there 
is on one side a single debtor and on the other a single creditor; 
but there can also be a plurality of subjects, upon the active or the 
passive side. And herein we have to distinguish the following 
cases : 

A. Each of several creditors or dd)tprs has to require or to per- 
form a share of the object that is owing and juristically divisible; 
which is an obligatio plurium pro parte (rata). Here are, accord- 
ingly, as many separate obligations as creditors or debtors (e. g. 
several heirs). 

B. Each of several creditors or debtors has besides the other to 
require or to perform the same whole object (or its aestimatio), 
which is an obligatio in solidum in the wider sense (e. g. in an 
obligation to pay a penalty arising from delict, and further, if the 
same whole thing has been bequeathed to several). Here also there 
are as many independent individual obligations as there are creditors 
or debtors. 

C. Each of several debtors has to perform the same object, but 
by performance on the part of one the obligation of the others is 
canceled, which is obligatio in solidum in the narrower sense, a 
bare solidary obligation. Aft example of this is the obligation of 
several to make compensation out of a common delict or quasi-delict 
or out of a breach of a contract entered into in common. Here in 
fact likewise occur several independent obligations, which are only 
linked together through the identity of the object owing. 

D. But finally an obligation may relate wholly and inseparably 
to several objects, so that there is but a single performance in 
obligatione, and each of the several creditors or debtors stands 
related to the common debtor or creditor just as if he were the 
only creditor or debtor; and so one speaks of correal obligation, 
whether active or passive, the subjects of which are described as 
duo (plures) rei credendi {stipulandi) , debendi (promittendi) , or 
correi. Correal obligations necessarily presuppose a single origina- 
tive act, and always depend upon a legal transaction, either a con- 
tract (stipulatio) or testamentary provision. They are essentially 
distinguished from the purely solidary obligations by the fact that 
the claim or obligation of the rest is discharged, not merely by a 
single performance of the subject owing, but already by litis con- 
testatio with the one creditor or debtor. (Whitfield's translation.) 
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Sec. 86. Extinction and transfer of obligations. Sohm, sees. 

87-89. \ . .' 

Institutes^ III, 29. Moreover, every obligation is extinguished 
by payment of what is owing ; or if some one with the consent of 
the creditor has paid one thing for another. Nor does it matter, 
indeed, who pays, whether he himself who owes or another for 
him; for he is released also when another pays, whether the pay- 
ment took place with the knowledge of the debtor or while he was 
ignorant thereof, or against his will. Likewise if the principal 
debtor pays, those who have become surety for him are released 
also. In the opposite case, if the surety had paid, the same thing 
happens ; not only is he himself released, but also the principal. 

1. An obligation is also extinguished by acceptilation. Moreover, 
acceptilation is a fictitious payment. For if Titius wishes to remit 
what is owing to him on a verbal obligation, it may be done thus, 
by permitting the debtor to say these words: "What I promised 
you, do you acknowledge as received?" and by Titius answering: 
"I acknowledge it.*' But an acknowledgment may take place also 
in Greek provided it is made in the way which is usual in 1-atin 
words. ... In which way, as we have said, only those obliga- 
tions are extinguished which are verbal, and not the others; for it 
seemed right that an obligation created by words could be dis- 
solved by other words. But that which is owing on another ground 
may be reduced to a stipulation and dissolved by acceptilation. 
Moreover, just as what is owing may rightly be paid in part, so 
there may be an acceptilation for part of a debt. 

2. A stipulation has been devised which is commonly called the 
Aquilian, by which stipulation it is brought about that every kind 
of obligation is reduced to a stipulation and the latter is extin- 
guished by acceptilation. For the Aquilian stipulation operates as 
a novation of obligations, and it was thus drawn up by Aquilius 
Gallus :^ "Whatever you are or shall be obligated to give to me or 
do for me now or at a future time upon any ground ; for whatever 
matters I have or shall have an action against you; whatever right 
or recovery from you or prosecution against you I have or shall 
have ; or whatever of mine you have, hold, possess, have possessed, 
or have brought it about by fraud that you do not possess ; what- 
ever value each of these things shall be, for so much money to be 

* A contemporary of Cicero. 
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paid him Aulus Agerius has stipulated, Numerius Negidius has 
engaged." Likewise on the other side Numerius Negidius interro- 
gated Aulus Agerius : "Whatever I have this day engaged to you 
by the Aquilian stipulation, do you acknowledge all this as re- 
ceived?" and Aulus Agerius answered, "I acknowledge it and have 
entered it as received." 

3. Furthermore, an obligation is extinguished by novation, as 
for instance, if what you owe Seius has been stipulated to be paid 
by Titius. For by the intervening of a new person a new obliga- 
tion arises, and the first obligation, transferred into the subsequent 
one, is extinguished; so that sometimes, although the subsequent 
stipulation is ineffectual, nevertheless, by the doctrine of novation, 
the first is extinguished, as for instance, if what you were owing 
Titius has been stipulated to be paid by a pupil without the author- 
ity of his tutor. In which case the thing is lost, for the prior debtor 
is released and the subsequent obligation is invalid. The rule is not 
the same if some one has stipulated from a slave, for then he who 
was previously obligated remained bound, as* if no one had after- 
ward stipulated. But if the prior debtor is- the same person as the 
one from whom you afterwards stipulate, there is only a novation 
in case there is something new in the subsequent Stipulation, per- 
haps if a condition or a term of payment or a surety is added or 
removed. What we have said, however, to the effect that if a 
condition is added a novation takes place, ought to be understood 
thus: that we mean a novation is made if the condition corner 'to 
pass; on the other hand, if it fails, the former obligation continues. 
But while this, indeed, was held by the ancients, that a novation 
took place when, with the intention of novating, the second obliga- 
tion was gone into, yet there was doubt about this, when this should 
be considered to take place with the intention of novating, and 
some in one case and others in other cases laid down certain pre- 
sumptions on this point; whence has proceeded our constitution, 
which has defined very clearly that novation only takes place when 
this point itself has been expressed among the contracting parties, 
that they have agreed for the purpose of novation of the prior 
obligation; otherwise the former obligation also will remain and 
the second will be accessory to it* So that an obligation shall 
remain from each transaction, according to the definitions of our 
constitution, which may be learned more clearly by reading it 

*See Waydell v. Luer, 3 Denio, 410; Pratt v. Foote, 9 N. Y. 463. 
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4. In addition, those obligations which are contracted by consent 
are dissolved by contrary intention. For if Titius and Seius -have 
agreed between themselves that Seius shall buy the Tusculan estate 
for one hundred aurei, and while nothing has been performed, that 
is, while neither the price has been paid nor the land delivered, 
they agree to withdraw from the sale, each is released. It is the 
same in letting and hiring and in all contracts which proceed from 
consent, as has just been said. 

Salkowski, Institutionen^ sec. i6o. Compensatio (set-off) is 
the mutual extinction of the creditor's claim and of the debtor's 
counter-claim upon the creditor — ^the subject of both claims being 
quantities of the same kind — so far as they cover one another in 
amount. 

The compensatio does not arise of itself, i. e. already in conse- 
quence of the coexistence of both claims, — each claim, the rather, 
independently remains intact — but always first by effect being given 
to that coexistence ; whether it be that the parties by agreement set 
both claims against one another (agreement for compensatio, or for 
settlement of accounts), or that the debtor upon whom the claim is 
made relies upon his counter-claim. In the older law, such reliance 
of the defendant upon his claim against the plaintiff was admissible 
only in the bonae iidei indicia — in respect of which the index had 
already ex officio, but .according to free judgment, to take into 
account possible counter-claims — and here also it was at first only 
entertained if the claims made available by way of compensatio 
had arisen ex eadem causa, that is, from the same obligatory rela- 
tion. In the stricti inris indicia, on the other hand, the defendant 
could, indeed make good his counter-claim by means of exceptio 
doli, hut the result was then not compensatio at the outset, but dis- 
missal of the plaintiff's claim in case the- index, upon proof being 
afforded of the counter-claim, found the exceptio doli established. 

Besides this, compensatio was recognized as an independent and 
peculiar right in the actions of the argentarins (banker) and of the 
bonorum emptor (purchaser of a bankrupt's estate), for which 
there existed the legal precept of cum compensatione — cum dednc- 
tione agere. 

In further development, compensatio was allowed also in the 
stricti iuris indicia — indeed, at first in the actions with intentio 
incerti — in such way that the index, when a doli exceptio was 
pleaded, was held empov/ered to deduct from the claim sued for 
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the concurrent amount of the counter-claim, and to give judgment 
against the defendant for the residue. This view was confirmed 
and made law by a rescript of Marcus Aurelius, since which the 
right of compcnsatio was recognized in all claims — even ex dispari 
causa — as quite universal. By Justinian, compcnsatio was finally 
declared to be allowable also in respect of in rem actiones, but on 
the other hand — so as to prevent delay in procedure — the necessity 
was imposed of every claim to compcnsatio being liquidated. 

Already in the later classical law compcnsatio ipso iure (by virtue 
of law) constantly occurs; that is, it is not primarily effected by a 
judicial act (allowance by the court of compcnsatio and deductio) — 
as it, on the other hand, is also entirely independent of the plain- 
Jiff's consent — ^but certainly by legal precept; so that if the defend- 
ant makes good and carries his counter-claim by way of compcn- 
satio (in stricti iuris actiones, by means of cxceptio doli), the 
plaintiff's claim must be regarded as extinguished from the very 
moment of its arising, so far as both cover one another.^ In the 
law of Justinian, the ipso iure compensari has the yet further sig- 
nification that it requires no other formal cxceptio, consequent upon 
the change in judicial procedure, in order to make good the com- 
pcnsatio; but, as previously in the bonae fidei indicia, so now invarir 
ably, if the defendant relies upon it, it has to be taken into consid- 
eration officio iudicis. (Whitfield's translation.) 

French Civil Code, articles 1289-99. 

1289. When two persons are indebted to each other, compensa- 
tion takes place between them which wipes out both debts in the 
manner and in the cases hereafter mentioned. 

1290. Compensation takes place by right by the sole effect of the 
law, even without the knowledge of the debtors; the two debts are 
reciprocally wiped out from the moment they happen to exist at 
the same time, to the extent of the respective amounts thereof. 

1 29 1. Compensation only takes place between two debts of which 
the object is likewise a sum of money or a certain quantity of con- 
sumable things of the same kind which are also liquidated and due. 

Prestations in grain or provisions which are not contested and of 
which the price is regulated by lists of averages can be compen- 
sated with sums which are liquidated and due. 

1292. Days of grace are not an obstacle to compensation. 

^ It is suspected that the passages in the Digest upon which these state- 
ments proceed are interpolations and represent the law of Justinian's time. 



THE LAW OF OBLIGATIONS. IQl 

1293. Compensation takes place whatever ma/ be the causes of 
one or the other of the debts, except in case: 

1. Of an action for restitution of a thing of which the owner 
has been unjustly deprived; 

2. Of an action for restitution of a deposit or of a loan for use ; 

3. Of a debt of which the cause is support, declared not liable to 
attachments. 

1294. A surety can set up compensation for what the creditor 
owes the principal debtor; but a principal debtor can not oppose 
compensation for what the creditor owes the surety. In like man- 
ner a debtor jointly and severally liable can not set up compensa- 
tion for what a creditor owes his codebtor. 

1295. A debtor, who has accepted absolutely the assignment 
made, by a creditor to a third party of his rights, can no longer set 
up against the assignee the compensation which, he might before 
the acceptance have set up against the assignor. An assignment 
which has not been accepted by the debtor, but notice of which has 
been served upon him, only prevents compensation as to claims 
subsequent to such notice. 

1296. When the two debts are not payable at the same place, 
compensation can only be set up by making good the expenses of 
delivery. 

1297. When several debts which can be compensated are -due by 
the same person, the same rules are followed for compensation as 
those of article 1256 for imputation.* 

1298. Compensation does not take place when prejudicial to 
rights acquired by a third party. For instance, a person who, being 
a debtor, has become a creditor since an attachment has been made 
in his hands by a third party, can not set up compensation to the 
prejudice of the attaching creditor. 

1299. A person who has paid a debt which by right was wiped 
out by compensation can not any longer, by bringing up the claims 
for which he has not set up compensation, take advantage of the 
privileges or mortgages belonging thereto to the detriment of third 
parties, unless he had good cause for not knowing of the claim 

^256. When the receipt does not bear any imputation the payment shall 
be imputed to the debt which the debtor had, at the time, the greatest interest 
in satisfying among tliose which were likewise due; if not, then to the debt 
due although it may be less burdensome than those which are not due. If 
the debts are of the same nature, the imputation is made to the one which has 
been the longest due; if all things are equal, it is made proportionately. 
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with which his debt should have been compensated. (Cachard's' 
translation.) 

(See Haynes, Outlines of Equity, 153-58; Nebraska Code of 
Civil Procedure, sees. 100-6.) 

Salkowski, Institutionen, sec. 164. Since the obligation is a 
legal relation between persons marked out individually, a singular 
succession can neither attach to the rights of the creditor nor to 
the liability of the debtor. An obligation can be transferred only 
in regard of practical result, and that in two ways : 

(i) Through novation, that is, by delegatio of the debtor to the 
new creditor, or by expromissio of the debtor by a third party; by 
which, however, the subsisting obligation is not transferred; it is 
rather extinguished, and its place taken by a new obligation, though 
of like content. 

(2) Through cession, that is, through transfer of the exercise 
of a claim by the previous creditor conferring powers (mandare, 
cedere, praestare, actionem) on another, the cessionarius, as his 
representative {procurator, cognitor), for the judicial enforcement 
of the claim in the name of the cedens, but in his own interest and 
upon his own account {in rem suam), for which the consent of the 
debtor {debitor cessus) — otherwise than in delegatio — is not 
required. 

The cedens here at first remains creditor, and can also recall the 
mandatum agendi; he does not lose the general control of the claim 
until by litis contestatio of the cessionarius with the debtor; though 
by later law, notice of the cessio having taken place {denuntiatio) 
to the debtor had this effect. On the other hand, the debtor also 
retains against the cessionarius all pleas that connect themselves 
with the cedens personally. 

The cedens is answerable to the cessionarius as a rule only for 
the existence {ueriim nomen) of the claim, not for its admitting of 
realization, or for the solvency of the debtor {bonum nomen). 

Already in the later classical, and further in the yet later law, 
the express conferment of a special mandatum agendi was not 
always requisite for the cessio to take effect; because in some 
transactions, which doubtless involved the intention of cessio, as for 
i^" stance, in an emtio nominis or sale of an obligatory claim, the 
(' 'ective mandatum agendi — or even one recalled or otherwise 
extinguished — was gradually replaced by the grant of utiles actiones, 
whereby the cessionarius altogether, in relation to the cedens. 
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acquired a more assured and more independent, position. More- 
over, in certain cases, where a legal liability was existing for the 
assignment of the claim {cessio ncccssaria) the cessio itself was 
regarded as effected without, indeed against, the will of the pre- 
vious creditor; and the action belonging to him was, as titilis actio, 
conferred upon the party entitled (cessio legis). (Whitfield's 
translation. ) 

Bell^ Principles of the Law of Scotland, sec. 1459. The 
ins crediti in debts being such as can, not be transferred by delivery, 
the principle on which this transference is accomplished is that of 
the conversion of the engagement to pay to the original creditor 
into ail . obligation to pay to the assignee. It most resembles the 
change of custody in the transferring of corporeal movables. There 
was at first no power implied in debts to substitute another creditor 
for the original one. To evade which, in practice, it was usual to 
take bonds in blank; but this was afterwards prohibited; or to take 
a mandate from the original creditor, empowering the assignee to 
demand and discharge the debt; such mandate (as in rem snant) 
being held, contrary to the ordinary case of mandates, to be irrev- 
ocable. The latter is the form of assignation at present — a man- 
date with cession and surrogation into the cedent's place. The 
assignee's right is completed by notice or intimation to the debtor. 

French Civil Code, arts. 1689-95. 

1689. In^i assignment of a claim, of a right, or of an action 
against a trWl party, the delivery takes place between the assignor 
and the assignee by handing over the instrument. 

1690. An assignee is only seized as against third parties by the 
notice of the assignment given to the debtor. Nevertheless, the as- 
signee may likewise be seized by the acceptance of the assignment 
given by the debtor in an official instrument. 

169 1. If the debtor has paid the assignor before the latter or the 
assignee has given notice of the assignment to such debtor, he shall 
be lawfully released. 

1692. The sale or assignment of a claim includes the accessories 
of the claim, such as the security, the privileges, and mortgages. 

1693. A person who sells a claim or any other incorporeal right 
must warrant its existence at the time of the assignment, though 
no warranty has been stipulated. 

1694. Such person does not answer for the solvency of the 
debtor unless he has bound himself thereto, and then only to the 
extent of the price which he has obtained for the claim. 

13 
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1695. When he has agreed to warrant the solvency of the debtor 
such undertaking only applies to his present solvency and does not 
extend to the future, unless the assignor has made an express stipu- 
lation to that eif ect. 

( See Blackstone, II, 242 ; Nebraska Code of Civil Procedure, sees. 

29--31.) 
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VII. 

THE LAW OF INHERITANCE. 

Roby I, 171-395 ; Muirhead, sees. 32, 54, 70, 87; Coulanges, Ancient 
City, Bk. 2, chap. 7; Maine, Ancient Law, 166-236; Maine, 
Early Law and Custom, 78-121 ; Holmes, Common Law, 340- 

53. 

Sec. 87. Universal succession. Sohm, sec. 108. 

Digest^ L, 17, 62 (lulianus). Inheritance is nothing else flian 
succession to the whole body of rights which the deceased had. 

Novels, XLVIII, praef. It is held by our laws that the person 
of the heir and he who transmitted the inheritance to him are in 
a sense one. 

Dernburg, Pandekten, III, sec. 55. 

I. Death destroys the subject to which rights and duties were 
united. The central point is taken away from property. The gap 
so formed is to be filled up. Interests of the successor thereby make 
themselves eflFcctive; but no less than these, imperative demands of 
trade and credit, for a regular assurance of credit is only possible 
in case provision is made for the adjustment of debts and obligations 
also in case of the death of the debtor. The solution of the problem 
takes place through the universal succession of the heir. The heir 
continues the personality of the decedent ; he represents the decedent. 
These formulas, formerly generally received, have been doubted re- 
cently. It is said to be unnecessary to conjure up the shade of the 
deceased. But that is not meant. The matter concerns real things. 
The person of the deceased produces eyen yet its shade. The heir 
represents the decedent ; that is, he must dispose of the affairs of the 
decedent as the latter would have been obliged to do. He continues 
the person of the latter; that is, the rights and obligations of the 
decedent are his also, and it rests upon him to carry out the direc- 
tions of the decedent. Therefore the heir inherits the aggregate of 
property rights of" the decedent as a unit. 

I. In particular, all proprietary rights devolve upon him, so far 
as they are inheritable, immediately upon the acquisition of the in- 
heritance. Hence, the rules whith govern the acquisition of object^ 



19^ READINGS IX ROMAN LAW. 

as single things are not applicable to the successioo of the heir. 
Tliis is true, that is to say, of the form of acquisition. Therefore, 
where in other cases the transfer of land requires registration in a 
public record, the heir becomes owner of the inherited land without 
this. Moreover, objects the single acquisition of which would be 
denied to the heir because of seme defect in his capacit>' for acqui- 
sition, pass to him as parts of the aggregate. Finally, through uni- 
versal succession he becomes the owner of property left by the de- 
cedent, of the existence whereof he knows nothing or which he does 
not will to hold. 

2. On the other hand, upon acquisition of the inheritance, the heir 
becomes debtor for the debts of the decedent, and must answer in 
matters of property for the acts of the decedent the same as for his 
own. And this without regard to whether the estate is sufficient to 
pay or not. And, indeed, he is liable from his own propert)'. Jus- 
tinian first granted to the heir, by preparing in the proper time an 
inventory of the estate, the means of limiting his obligation to the 
assets of the estate. 

II. It is to be noticed that the heir does not, as is generally laid 
down, represent the decedent solely in respect of property rij'hls. 
Among other things there lies upon him the duty of burial, anif be- 
yond and in consequence of this the continuation of the rights of the 
decedent in a tomb. 

III. Several may be called to the inheritance jointly as coheirs 
(coheredes). Where there are coheirs, the calling of each coheir 
to the inheritance is limited to an undivided share of the estate ; but 
each is potentially — that is/ in case there cease to be coheirs — called 
to the inheritance quantitatively for the whole of the estate. The 
rule follows that if one of the coheirs does not acquire the share 
offered him, it belongs to the remaining heirs. We call this accrual, 
since the right of heirship, originally limited to a share, in conse- 
quence of its intrinsic force, grows and includes the lapsed portion. 

IV. In addition to succession as heir, there are legacies, that is, 
testamentary applications of particular rights of property as charges 
ufX)n the heir. Their acquisition is legally conditioned on entry of 
an heir upon the inheritance. The heir only, not the legatee, repre- 
sents the decedent. Hence the legatee can not be held pejisanalbl 
for the debts of the estate, if he receives more of the estates than 
the heir ; yes, even if the whole value of the estate is tuj ned over to ^ 
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On the other hand, the following rules of law exist : 

(a) Legacies are only effective so far as the assets of the estate 
exceed its liabilities. Under all circumstances, the creditors of the 
decedent have priori tv over the legatee s 

(b) The 'Lex Falcidia [B.C. 39] requires that a fourth part ofA 
what would have gone to the heir on int^stacy_remain tq^him free 
o f legaci es. So far as this limit is overstept, legacies are abated by 
reason of the law. (^The Lex Falcidia is set aside by the German civil 
code.N 

Sec. 88. Delatio and acquisition of the inheritance. Sohm, 
sees. 109, 113, 114. 

BaroNj Pandekten^ sec. 390. As premises of the right of in- 
heritance these juristic facts are understood, which are requisite in 
order that a. certain person may be the heir of another : i, The death 
of a person capable of property rights; 2, the offer ( delatio) of 
the inheritance to a person capable o f inheriting; 3, the acquisition 
of the inheritance by him to whom it is offered. . . . The d^- 
latiq^ can take place (a) by a testamen t (in which case, the right of 
inheritance by the itis ciuile is called he reditas testam ent aria, the 
prae**rian right of inheritance, bonontm possessio secundum fabu- 
Jas ; today we speak of testamentary succession) ; (b) by the law. 
This happens in two different ways: one, where there is, indeed, a 
testament, but certain nearly related persons are not mentioned 
therein (in thjat case, the right of inheritance under the ius ciuile is 
called hereditas legitima, the praetorian, bonorum possessio contra 
tabulas; we speak today of necessary succession) ; the other, where 
there is no testament or no valid testament (in which case, the right 
of succession under the ius ciuile is called hereditas legitima, hered- ' 
itas ab intestato, the praetorian, bonorum possessio intestati or ab 
intestato; today we speak of statutory succession). 

Digest^ L, 16, 151 (Terentius Clemens). An inheritance is under- 
stood to be offered (delata) which one may attain by entering on it. 

CoDE_, VI, 51, sec. 5 (Justinian). For neither did the ancients 
concede nor do we permit that an inheritance, unless entered upon, 
may be transmitted. 

Digest^ XXIX, 2, 18 (Paulus). He can repudiate who also ca'n 
acquire. 

Digest, XXIX, 2, 39 (Ulpian). So long as an inheritance may 
be entered upon under a will, it is not oft'ered ab intestato. 
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Digest^ L, 17, 7 (Pomponius). Our law does not permit the 
same person, not being a soldier, to die b9th testate and intestate; 
for these things, testate and intestate, are naturally repugnant. 

Gaius^ II, sees. 152-73. 

152. Moreover, heirs are called either heredes necessarii or sui et 
necessarii or extranet. 

153. A necessary heir (necessarius) is a slave instituted heir with 
gift of freedom; and so called because, whether he is willing or 
unwilling, in all cases he is free and heir immediately after the death 
of the testator. 

154. Wherefore one who holds his solvency doubtful is wont to 
appoint a slave free and heir in the first or second or in sc«ne more 
remote degree, in order that, if there is not enough for the creditors, 
the goods of this heir rather than those of the testator himself shall 
be put up for sale ; that is, in order that the ignominy which accrues 
from sale of the goods shall attach to this heir rather than to the 
testator himself; although it was held by Sabinus, according to 
Fufidius, that the former ought to be exempt from ignominy be- 
cause he suffered sale of the goods, not by his own fault, but from 
a compulsion of law ; but we follow the other rule. 

155. Nevertheless, for this disadvantage, the advantage is allowed 
him that those things which he has acq uired for himself after th e 
death of his patron, whether before sale of the goods or after, are 
reserved for himself. And although the goods sell for part of the 
indebtedness only, his goods shall not go to sale again because of 
the inheritance, unless he has acquired something on account of the 
inheritance, as for instance, if he is enriched by acquiring the prop- 
erty of a Junian Latin, another f reedman of the testator ; while with 
respect to other men whose goods sell for a part of the indebted- 
ness, if they afterwards acquire anything, their goods are wont to 
be sold even repeatedly. 

156. Moreover, heirs sui et necessarii are such as a son or a 
daughter or a grandson or granddaughter by a son and others suc- 
cessively, if only they were in the potestas of the decedent. But in 
order that a grandson or granddaughter be suus heres, it is not 
enough to have been in the potestas of the grandfather at the time 
of his death, but it is necessary that their father, while his father 
lived, ceased to be suus heres, either cut off by death or set free 
from potestas in some other manner; for then the grandson or 
granddaughter succeeds in place of their father. 
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157. And they are called sui heredes, indeed, for this reason, be- 
cause they are domestic heirs [i. e. heirs of the household] and even 
while the parent is living are hel d owners in a sen se. Whence, if 
some one dies intestate, the first place in the succession is that of 
children. But they are called necessarii for this reason, because in 
every event they become heirs, whether willing or unwilli ng, o n 
intestacy as well as by testament. 

iSSTlBut the praetor permits them to abstain from the inheritance 
so that the goods may be sold rather as those of the parent. 

159. The rule is the same in case of a wife in manu, because she 
is in the place of a daughter, and in case of a daughter-in-law who 
is in the manus of a son, because she is in the place of a grand- 
daughter. 

160. Besides, in the same way, the praetor creates a power of ab- 
staining even to one who is in the condition of mancipium, when 
he is appointed free and heir, since he is heres necessarius, not suns 
heres also, being like a slave. 

161. Others, who are not subject to the authority of the testator, 
are called heredes extranet. And so even our children, who are not 
in our potestas, when appointed heirs by us, are considered as ex- 
tranei. For which reason, also, those who are appointed heirs by a 
mother are in this category, because women do not have children in 
potestas. Slaves also who have been appointed heirs with freedom 
and afterwards manumitted by the master are held to be in the 
same category. 

162. Moreover, a power of deliberating as to entering upon the 
inheritance or not entering is given to heredes extranet, 

163. But, whether he who has a power of abstaining has inter- 
fered with the goods of the inheritance, or he to whom it is per- 
mitted to deliberate whether to enter has entered, in either case he 
has afterwards no power of relinquishing the inheritance, unless he 
is under twenty-five years. For the praetor relieves men of this age 
who have been deceived, just as in all other cases; likewise, also, if 
they have rashly undertaken a ruinous- inheritance. I know, indeed, 
that the emperor Hadrian granted this relief to one over the age of 
twenty-five years, when, after he had entered upon the inheritance, 
a considerable debt appeared which was unknown at the time of 
entry on the inheritance. 

164. It is the custom to give cretion (cretio)^ to heredes extranet, 
that is, a fixed period for deliberating, so that within a certain time 
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they must either enter upon the inheritance, or, if they do not enter, 
they shall be supplanted at the end of the time. Moreover, cretion 
is so called for this reason, because cernere means to deliberate and 
decide. 

165. Therefore, when it has been written thus, "Let Titius be 
heir," we ought to add, "and let there be cretion in one hundred 
days next in which you know and are able to act. But if you do 
not so make cretion, be disinherited." 

166. And one who has thus been appointed heir, if he wishf j to 
be heir, ought to make cretion {cernere) within the period of cretion, 
that is, to say these words : "Whereas Publius Maeuius has ap- 
pointed me heir by his testament, I enter upon and make cretion for 
that inheritance." But if he does not make cretion in this way, he 
is excluded at the end of the time for cretion ; nor does it aid him 
in any way if he acts as heir, that is, deals with the property of the 
inheritance as if he were heir. 

167. But one who is appointed heir without cretion, or one who is 
called to the inheritance by statutory right on intestacy, may become 
heir by making cretion, or by acting as heir, or even by a bare in- 
tention of undertaking the inheritance ; and he is free to enter upon 
the inheritance whenever he wishes. But the praetor is wont to fix 
a time, on demand of creditors of the inheritance, within which he 
shall enter upon the inheritance, if he desires; so that if he does 
not, th^ creditors may sell the. goods of the decedent. 

168. Moreover, one who has been appointed heir with cretion 
does not become heir unless he makes cretion for the inheritance ; 
and likewise he is not excluded otherwise than if he has rot made 
cretion within that time to which cretion is limited. Therefore, al- 
though before the day of- cretion he has decided not to enter upon 
the inheritance, nevertheless he may change his mind and become 
heir by making cretion so long as the period of cretion is unexpired. 

169. But one who is appointed heir without cretion and one who 
is called by statute on intestacy, just as he becomes heir by mere 
intention, so also by a contrary determination he is at once excluded 
from the inheritance. * , 

170. Moreover, every cretion is confined to a time certain. In 
which connection, one hundred davs seem a reasonable time. 
Nevertheless, by the ius ciuile, either a longer or a shorter time may 
be given; but the praetor sometimes cuts off a longer time. 

171. And although every cretion is confined to a certain number 
of days, nevertheless one kind of cretion is called "common cretion" 
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(uulgaris), another kind, "determinate cretion" (certortim dierum). 
That is called common cretion which we have explained above, that 
is, in which these words are employed : "in which he knows and is 
able to act;" determinate cretion in which the rest is written, omit- 
ting these words. 

172. There is a great difference between these forms of cretion. 
For when common cretion has been given, no days are counted ex- 
cept those in which he knows he has been appointed heir and is able 
to make cretion. But when determinate cretion has been given, the 
days are reckoned contitiuously; even against one who does not 
know he has been appointed heir ; likewise against him, also, who for 
some reason is prevented from making cretion^ and more than this, 
time is counted against one who has been appointed heir upon con- 
dition. Whence it is better and more convenient to employ common 
cretion. 

173. This form of cretion is called "continuous" (continua) be- 
cause the days are counted continuously. But because this form of 
cretion is harsh, the other form is in common use, whence, indeed, 
it is called "common." 

Institutes, II, 19, sec. 6. It must be known, nevertheless, that 
the emperor Hadrian gave relief to one older than twenty-five years 
when, after entry upon the inheritance, a considerable debt came to 
light which was unknown at the time the inheritance was entered 
upon. But the emperor Hadrian allowed this by way of special relief 
to a certain person. The emperor Gordian, however, afterwards ex- 
tended it to soldiers onlv. But our benevolence has allowed this as 
a general benefit to all the subjects of our empire, and has written a 
constitution as equitable as it is famous, which, if men observe its 
tenor, permits them both to enter upon an inheritance and to be held 
only for so much as it happens the assets of the inheritance are 
worth ; so that for this reason the protection of deliberation does not 
become necessary for them, unless, having omitted to observe our 
constitution, they have preferred to deliberate and have been willing 
to subject themselves to the ancient burdens of entry. 

Code, VI, 30, 22, pr. and sees, i, 2 (Justinian). We know that 
two constitutions have been promulgated already by our clemency, 
one concerning those who think they ought to deliberate about an 
inheritance offered to them, but the other concerning unforeseen 
debts and the uncertain outcome imposed upon them by diverse 
cases. And we do not forget the old constitution which the emperor 
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Gordianus wrote to Plato, concerning soldiers who entered upon an 
inheritance, whereby they are sued only to the extent of the assets 
which they found in the inheritance of the decedent, but their own 
goods are not disturbed by creditors of the inheritance; the sense of 
which has been reduced by us to one of the constitutions aforesaid. 
For the very holy legislator conceived that soldiers were acquainted 
more with arms than with laws. 

I. And so it has seemed to us humane to collect one statute from 
all these, and not only to aid soldiers by this sort of benefit, but also 
to extend it to all, not only in case an unforeseen debt has come to 
light, but also if one has found burdensome an inheritance upon 
which he has entered. For thus no protection of deliberation will 
be necessary, unless to timid men who fear even those things which 
are worthy of no suspicion. When, therefore, an inheritance has 
been offered to any one, whether by testament or upon intestacy, 
whether in whole or in part, if, indeed, he has preferred to enter 
upon the inheritance at once, and has done this with a certain as- 
surance, or has interfered with the inheritance, so that he can not 
repudiate it, he needs no inventory, since he has submitted to the 
claims of all creditors, inasmuch as the inheritance has attached to 
him by his own will. In like manner, if he believed without hesita- 
tion that the inheritance ought to be rejected or abstained from, let 
him renounce it publicly within the space of three months from the 
time when it was made known to him that he was written or called 
heir, not having to make any inventory nor to await any other 
period, and let him be a stranger to this inheritance, whether it be 
burdensome or profitable. If, however, he is doubtful whether the 
inheritance of the decedent ought to be' approached or not, let him 
not think that deliberation is necessary for him, but let him enter 
upon the inheritance or take charge of it ; but in every case let an 
inventory be prepared by him in person {ab ipso), so that within 
thirty days, to be numbered from the opening of the tablets of the 
testament, or after the opening of the tablets was known to him, or 
the inheritance was offered to him on intestacy, an inventory begins 
of the property which the decedent had at the time of his death. 
And let this inventory be completed in all cases within sixty days 
further, in the presence of notaries and others who are necessary to 
the preparation of this sort of thing. Nevertheless it is necessary 
for the heir to append his signature, signifying both the quantity of 
the property and that no property remains in his hands [unaccounted 
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for] through any malice in what he has dene or ought to have done ; 
or, if he is ignorant of letters; or prevented from writing, by a spe- 
cial notary, employed for this purpose alone, in order to sign for 
him, the sign of the cross having been first affixed by the hand of 
the heir, taking witnesses, of course, who know the heir and were 
present when he directed the notary to sign for him. 

Wachter, Pandekten^ II, sec. 270. Usually there is some time, 
and frequently a rather long time, from the death of the decedent 
till the person called to the inheritance acquires it through entry; 
e. g. if the heir is not yet aware that the inheritance is offered to 
him, or if he deliberates for a considerable time whether he will 
undertake the inheritance, or if he is appointed heir upon a condition 
which is still pending. During this time (as the sources express 
it) the inheritance constitutes a hereditas iacens, a dormant or rest- 
ing inheritance. But here the question arises: to whom does the 

* 

inheritance belong in this interval up to acquisition by the heir? 
It can no longer belong to the deceased because one' who is dead 
can have no rights. Also it does not belong to the heir because he 
has not yet acquired the inheritance. Hence the property of the 
inheritance would be res nullius, a hereditas sine domino. In order 
to prevent this and the necessary consequences, and to be able to 
keep the inheritance in its integrity, a subject of rights must be cre- 
ated for the time being to which it shall belong until it passes into 
the property of the heir. Hence it was proper that the Roman law 
should grant to the hereditqs_iaceiis^ through a fiction, personality 
and capacity for rights (and therewith inviolability), just as is the 
case with other juristic persons. According to this view the heredi- 
tas iacens constitutes a person to which the assets belong and which 
represents the decedent; it is the owner of the property left {per- 
sonam domini sustinet; personae nice fungitur). It is true many 
moderns deny the personality of the hereditas iacens; but in irrec- 
oncilable contradiction to the clear expressions of the sources. 
Merely their capacity for acquisition is limited in some respects: 
they can not acquire a usufruct, they can not be appointed heir, they 
can not be given a bequest; the fiction exists only for very limited 
purposes. If the acquisition of the inheritance by the heir is delayed 
for a long time, the magisterial jurisdiction must care for the in- 
heritance by appointing a curator hereditatis iacentis, who, as the 
curator of a mass of assets in general, has the care of it. When the 
heir acquires the inheritance, naturally the juristic person of the 
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herediias iacens ceases to exist ; it falls now, with its accruals, to 
the heir, and indeed as if he had entered upon the aggregate of the 
property left immediately upon the death of the decedent. He is 
the successor of the decedent, not of the hereditas iacens, 

Bell^ Principles of the Law of Scotland, II, sec. 1914. It 
was a ruling principle in the law of Scotland that the heir to whom 
the estate and funds of a deceased person go by succession was sub- 
ject to his obligations or debts ; and although the extent of the obli- 
gation ought naturally to be commensurate with the amount of 
benefit, it was held to be universal, unless certain precautions should 
be used within a limited time to show the true amount of the estate 
taken up by the heir. . . . But it is to be observed that the 
general rule of law has been altered by the enactment in the same 
statute which makes estates vest in heirs without service, that "an 
heir shall not be liable for the debts of his ancestor beyond the 
value of the estate of such ancestor to which he succeeds." If an 
heir renounce the succession, the creditors of the ancestor have the 
same rights against the estate as on a renunciation under the for- 
mer law. And when, before renunciation, an heir has intromitted 
with his ancestor's estate, he is liable for the ancestor's debts to the 
extent of such intromissions, but no further.^ 

French Civil Code, art. 774-802. 

774. A succession can be accepted absolutely or under benefit of 
inventory. 

775. No one is bound to accept a succession which falls to him. 
7yy. The effect of acceptance extends back to the date of the 

opening of the succession. 

778. Acceptance can be express or tacit : it is express when one 
assumes the title or quality of heir in a public or private instrument ; 
it is tacit when the heir does an act which necessarily supposes his 
intention of accepting and which he would only have the right to do 
in his capacity of heir. 

781. When a person to whom a succession falls has died without 
having repudiated it or without having accepted it, expressly or 
tacitly, his heirs can accept it or repudiate it in his stead. 

782. If these heirs do not agree as to accepting or repudiating 
the succession, it must be accepted under benefit of inventory. 

783. A person of full age can only attack the express or tacit 
acceptance made by him of a succession in case the acceptance is 

^ These changes were brought about by legislation in 1847 and 1874. 
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the result of fraud committed upon him : he can never object on the 
ground of injury, except only in case the succession is absorbed or 
reduced more than one-half by the discovery of a will unknown at 
the time of the acceptance. 

784. Renunciation of a succession can not be presumed; it can 
only be made at the clerk's office of the Tribunal of First Instance 
in the district in which the succession becomes open, on a special 
register kept for that purpose. 

785. The heir who renounces is considered never to have been an 
heir. 

788. The creditors of one who renounces to the detriment of their 
rights can apply to be authorized by the court to accept the estate 
on behalf of their debtor, or in his place and stead. In this case the 
renunciation is only annulled in favor of the creditors, and to the 
extent only of their claims ; it is not annulled for the benefit of the 
heir who has renounced. 

y^2. Heirs who have converted or concealed things forming part 
of a succession forfeit the right to renounce it. They remain heirs 
absolutely, notwithstanding their renunciation, without having the 
right to claim any part of the things converted or concealed. 

793. The declaration of an heir that he only intends to assume 
that capacity under benefit of inventory must be made at the clerk's 
office of the Civil Tribunal of First Instance in the district in which 
the succession becomes open. It must be recorded on the register 
intended to receive the certificates of renunciation. 

794. This declaration does not produce any effect unless it has 
been preceded or followed by a true and exact inventory of the 
property of the succession, made in the manner prescribed by the 
laws of procedure, and within the time which shall be hereafter 
fixed. 

795. An heir has three months from the day of the opening of 
the succession to make the inventory. He also has a period of forty 
days to decide as to whether he will accept or renounce, which 
period shall commence to run from the day of the expiration of the 
three months allowed for the inventory, or from the day of the clos- 
ing of the inventory, if it is finished before the three months. 

801. An heir who has been guilty of concealing things, or who 
has knowingly and in bad faith neglected to include in the inventory 
things belonging to the succession, forfeits the benefit of inventory. 

802. The effect of the benefit of inventory is to give the heir the 
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advantage: l, of only being bound to pr the debts of the suc- 
cession to the extent of the value of the j^roperty which he has re- 
ceived, and even of being able to dispense with paying the debt? ') 
abandoning to the creditors and legatees all the property 
succession; 2, of not mixing his own individual property wilh .. j 
property of the succession, and of retaining against the succ^^-sicm 
the right to ask for payment of his claims. (Cachard's translation.) 

BeRNHOFT^ DAS BURGERLICHE ReCHT (IN BiRKMEYER, EnCYKLO- 

PADiE der Rechtswissenschaft), scc. 252. The code, following 
the Roman law of inheritance, distinguishes two kinds of rights. 
Right of inheritance is the right of hereditary succession, that is, of 
succession to the estate of the deceased as a whole, and, indeed, 
either completely or to a share. The Roman conception of univer- 
sal succession is, therefore, retained, but, to be sure, is altered by 
the code in many respects. The right of inheritance appears in 
two forms, as direct succession, and as postponed succession. The 
latter is a development of the Roman universal Udeicommissum. 
Legacies are charges upon the heir as such. According to the code, 
they always take effect as obligations. Legacies through which a 
proprietary right is acquired directly no longer exist under the code. 
The right of inheritance, like the legacy, is acquired by means of 
statute, of testament, or of contract. According to the code, the 
right to the portio legitima no longer creates a right of succession, 
but in every case only an obligatory charge against the heir. On 
the other hand, its nature is like that of a legacy, so that one may 
properly call it a statutory legacy. 

The acquisition of an inheritance requires: i, a succession, that 
is, the death of a person (uiuentis non datiir hereditas) ; 2, a ground 
of calling to the inheritance — statute, testament, or contract; 3, 
capacity for inheritance on the part of the person called. Only liv- 
ing persons are capable of inheriting. All who have died before the 
decedent are absolutely excluded. Persons born after the death of 
the decedent can acquire an inheritance only in case they were be- 
gotten at the time of his death, a postponed inheritance, only in case 
they were begotten at the time it fell in. 

The Roman distinction between calling to the inheritance (de- 
latio) and acquisition no longer exists, since acquisition always 
takes place upon calling to an inheritance. On the contrary a dis- 
tinction exists between revocable and irrevocable acquisition. Upon 
calling to the inheritance, at first only a revocable acquisition occurs, 
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that is, a terminable condition of suspense during wnich the acqui- 
sition may be defeated by rejection. During this period the person 
called to the inheritance does not yet have the duties of heir. The 
Roman law called the inheritance between death and acquisition a 
dormant inheritance (hcreditas iacetts). According to the code, as 
rnHing to the inheritance and acquisition take place together, this 
case can occur only exceptionally, in case the calling to the inheri- 
ts ' e itself is postponed. This happens on account of juristic un- 
CLi '. cy as to who is called, namely, in case the one who under the 
cir umstances would be called as heir is yet unborn, or in ^ ^ an 
heir is called by testament or contract upon a condition. In .) \h 
cases the court must care for the succession and appoint a guarJian 
for it. 

■ Revocable acquisition of the inheritance becomes irrevocable as 
Foon as the heir loses the right of rejection. This happens in case 
be ''ssumes the inheritance, or in case he allows six weeks to elapse, 
after knowledge of his calling to the inheritance, without rejection. 
As soon as the acquisition has become irrevocable, the heir has also 
the duties which arise from heirship. The most important duty 
which grows out of heirship is liability for debts. The Roman law 
and the German law differ from one another considerably in this 
connection. The Roman law which, as a rule, makes acquisition 
dependent upon the will of the person called, allowed the debts to 
pass over to him without limitation, so that he was personally liable 
even though the assets did not suffice to relieve him. The law of 
Justinian first gave a relief against this in the beneiicium inuentarii, 
which, however, introduced mischiefs of another sort. The Ger- 
man law, according to which the acquisition took place of itself, 
burdened the heir with the debts onlv to the extent of the assets. 
The code has struck out a middle path, in that it limits the liability 
of the heir upon irrevocable acquisition in another and a peculiar 
way. As the heir, even as in Roman law, succeeds to the estate as 
a whole, the relations of debtor and creditor which existed between 
him and the decedent are released. But at bottom this rule only 
means that the heir can have no right against himself. Hence the 
relations of debtor and creditor continue to exist so far as the rights 
of third parties come in question. Naturally they are also consid- 
ered in case the solvency of the inheritance is to be determined, 
which sometimes becomes important with respect to liability for 
charges uoon th^ assets (code, sec. 1991). They revive comcdetely 
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in case the inheritance falls to a subsequent heir (code, sec. 2143), 
in case administration or bankruptcy of the estate takes place (code, 
sec. 1976) ; further, in case of sale of the inheritance, they stand as 
unrcleased in the relation between vendor and purchaser (code, sec. 
2377). According to Reman law, the heir was also necessary liqui- 
dator of the inheritance. To transfer the liquidation to another 
would have appeared inconsistent from the Roman standpoint, since 
the heir was chosen and trusted by the decedent. The German law, 
and with it the code, put the chief importance upon this, that the 
heir receive the advantage of the inheritance. All else is secondary. 
Hence it does very well to turn over the carrying out of the dispo- 
sitions of the decedent, and, according to circumstances, the whole 
liquidation, to an executor, who conducts the administration with- 
out any interest. In this case the administration of the assets is 
taken away from the heir to a greater or less extent. Even so, in 
certain cases, an administrator is appointed by the judge to conduct 
the administration. Also in other connections the code departs ma- 
terially from the Roman law. As follows from the foregoing, ju- 
dicial administration often attaches. For this the jurisdiction of the 
last domicil of the decedent is competent. 

The rule that the character of heir is necessarily permanent 
(semel heres, semper hcres) no longer holds; much more, the heir 
can be named for a time, so that upon lapse of that time another 
shall enter as postponed heir. Finally, the fundamental rule of the 
unity of the succession, according to which either testamentary or 
statutory succession, but not partly testamentary and partly statu- 
tory, may take place (nemo pro parte testatus pro parte intestatus 
decedere potest), is not in force. 

HozuMi, THE New Japanese Civil Code^ 62. The legal heir is 
heres necessarius and is not allowed to renounce the succession, 
whilst other kinds of heirs are at liberty to accept or renounce the 
inheritance, or to accept it with the reservation that they shall not 
be liable for the debts of their predecessors. 

, / Sec. 89. Succession ab intestato under the ius ciuile. 

'Sohm, sec. iii. 

Lex Dei siue Mosaicarum et Romanarum Legum Collatio^ 
XVI, 2, sees. 1-4.* 

^The first four and part of the fifth section of book III are upon a missing 
page of the only MS. of Gaius. Fortunately they have been preserved in a 
coMntTon of the Roman law and Mosaic law, written about the end of the 
fourth century. 
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1. The inheritances of intestates by a law of the Twelve Tables 
belong first to stii hercdcs, 

2. Moreover, children are held sui hcredes who were in the po- 
tcstas of the decedent, such as a son or daughter, grandson or grand- 
daughter by a son, great-grandson or great-granddaughter de- 
scended from a grandson born from a son. Nor does it matter 
whether they are actual children or adoptive. Nevertheless, grand- 
son or granddaughter, great-grandson or great-granddaughter are 
in the category of sui hcredes only in case the person preceding 
them has ceased- to be in the potestas of the parent, whether that has 
taken place through death or for some other cause, such as eman- 
cipation; for, if at the time when some one dies his son is in his 
potestas, a grandson by him can not be situs heres. And we under- 
stand the same to be said as to other classes of descendants 
successively. 

3. A wife also who is in manus is sua heres, because she is in the 
place of a daughter ; likewise a daughter-in-law who is in the 7nanus 
of a son, for she indeed is in the place of a granddaughter. But 
she will be sua heres only in case the son, in whose manus she is is 
not in his potestas when the father dies. And we may say the same 
also of her who is in the manus of a grandson for the purpose of 
matrimony, because she is in the place of a great-granddaughter. 

4. Afterborn children also who, if born while their parent was 
alive, would have been in his potestas are sui heredes, 

Gaius, III, sees. 7-24. 

7. Therefore, when a son or a daughter and grandsons or grand- 
daughters by another son are in existence they are called equally to 
the inheritance; nor does one nearer in degree exclude the further; 
for it seemed just for grandsons and granddaughters to succeed to 
the place and share of their father. And by like reasoning, if there 
is a grandson or granddaughter by a son and a great-grandson or 
great-granddaughter by a grandson, all are called at the same time 
to the inheritance. 

8. And because it was held right that grandsons and granddaugh- 
ters, likewise great-grandsons and great-granddaughters, should 
succeed to the place of their parent^ it seemed just that the inheri- 
tance be divided not per capita but per stirpes, so that a son bear 
half of the inheritance, and two or more grandsons by another son 
the other half. Likewise, if grandsons exist by two sons, and by 
one son one perchance or two, by the other, three or four, a half 

14 
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shall belong to the one or the two and to the three or four the other 
half. 

9. If there are no sui heredcs, then by the same law of the Twelve 
Tables the inheritance belongs to the agnates . 

10. Moreover, they are called agnates who are connected by the 
statutory relationship ; and the statutory relationship is that which is 
joined through persons of the male sex. Thus brothers born of the 
same father are each other's agnates, and are also called consan- 
guinei; rior is it looked into whether they have also the same mother. 
Likewise an uncle is the agnate of his brother's son and in turn the 
latter of, the former. In the same category are the sons of two 
brothers with respect to each other, and these, indeed, most people 
call consobrini. On this principle also we can proceed to further 
degrees of agnation. 

11. Nevertheless, the law of the Twelve Tables does not give the 
inheritance at the same lime to all agnates, but to those who are in 
the nearest degree at the time when it is ascertained that some one 
has died intestate. 

12. And in this rule of law there is no representation, so that if 
the nearest agnate has rejected the inheritance or has died before 
entering upon it, no right belongs under the statute to those in the 
following degrees. 

13. Moreover, we inquire who was next in degree, not at the 
time of death, but at the time when it was ascertained some one had 
died intestate, for this reason, because, if a person died after mak- 
ing his will, it seemed better that the nearest in degree be sought at 
the time when it became certain no one would be heir under that 
testament. 

14. So far as relates to women, however, one rule on this subject 
was preferred as to taking their inheritances, another rule as to 
their taking the goods of others. For the inheritances of women 
pass to us by right of agnation the same as those of males ; but our 
inheritances do not belong to women beyond the degree of consan- 
guineae. And so a sister is the statutory heir of her brother or sis- 
ter, but a father's sister or a brother's daughter can not be statutory 
heir. However, a mother or a stepmother who has obtained the 
rights of a daughter with respect to our father by coming into his 
mantiSy stands to us in the place of a sister. 

15. But if the deceased has a brother and a son of another 
brother, the brother is prior, as appears from the foregoing, because 
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he precedes in degree. Yet another interpretation of the law hjis 
been made among sui heredes. 

1 6. If no brother of the deceased exists, but there are children of 
brothers, the inheritance, indeed, belongs to all; but it was li ques- 
tion, if perchance the children were unequal in number, so thkt there 
were one or two by one and three or four by another, whether the 
inheritance was to be divided per stirpes, as is the rule among sul 
heredes, or rather per capita. For some time, however, it has been 
held that the inheritance is to be divided per capita. And io the in- 
heritance is divided into as many shares as there are persoils in both 
branches, so that each takes one share. 

17. If there is no agnate, the same law of the Twelve Tables 
calls the gentiles, to the- inheritance. Who are gentiles, moreover, 
we have set forth in the first commentary. And since w^ have told 
you there, that the wljole law as to gentiles has fallen into disuse, it 
is unnecessary in this place to treat more minutely of the same 
matter. 

18. Thus far inheritances of intestates are limited by the law of 
the Twelve Tables ; and how strict this law was is clearly to be seen. 

19. For, firstly, by that law emancipated children have no place 
in the inheritance of the parent, since they have ceased to be sui 
heredes, 

20. The rule is the same if children are not in the potestas of tiie 
father, for this reason, because they were given Roman citizenship 
at the same time with him and were not reduced to his potestas by 
the emperor. 

21. Likewise by that statute agnates who have undergone capitis 
deminutio are not admitted to the inheritance because by capitis 
deminutio the quality of agnation is destroyed. 

22. Likewise if the nearest agnate does not enter upon the inheri- 
tance, the next in degree is not admitted by statutory right. 

23. Likewise female agnates who are beyond the degree of con- 
sanguineae have no right under the statute. 

24. Similarly cognates, who of necessity are related through per- 
sons of the female sex, are not admitted ; so far, indeed, that between 
a mother and her son or daughter there belongs no right of taking 
an inheritance the one way or the other, unless by her coming into 
manns the rights of consanguinity have arisen between them. 

XII Tables, V, 4-5 (Bruns, Fontes, I, 23). 
4. If he dies intestate and has no suus heres, let the nearest agnate 
have the household. 
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5. If there is no a^^nate, let the gentiles have the household. 

Festus (Buuns^ Pontes, II, 10). By gentilis is meant both one 
born of the same gens and one who is called by a like name, as 
Cincms' says : **My gentiles are those who are called by my name." 

Sec. 90. The praetorian order of succession — bonorum pos- 
sessio. Sohm, sees. 1 10-11 

Gaius, III, sees. 25-31. 

25. But these inequitable rules have been corrected by the edict 
of the praetor. 

26. For he calls to the inheritance all those who are deficient in 
statutory right, the same as if they had been in the potestds of their 
parents at the time of their death, whether they stand alone or sui 
keredes also, that is, those who were in the potestas of the father, 
claim with them. 

27. Agnates, however, who have undergone capitis deminutio he 
does not call in the second degree after sui heredes, that is, he does 
not call them in that degree in which they would have been called 
by statute if they had not undergone capitis deminutio, but in the 
third degree, on the ground of nearness of relationship ; for although 
they have lost their statutory right by capitis deminutio, they cer- 
tainly retain their rights of cognation . And so, if there is some one 
else who has his right ot agnation intact, he will have priority even 
iOxc.isin a more distant degree. 

28. The law is the same, as some think, in the case of that agnate 
who, the nearest agnate declining the inheritance, is not admitted 
by statutory right. • But there are those who think he is called by 
the praetor in the same degree in which the inheritance is given by 
statute to agnates. 

29. Female agnates, clearly, who exceed the degree oi^consan- 
guineae, are called in the third degree, that is, if there is neither a 
suus heres nor any male agnate. 

30. In^ the same degree also are called those persons who are 
related through persons of the female sex. 

31. Children also who are in an adoptive household are called in 
this degree to the inheritance of their actual parents. 

Institutes, III, 9, pr. and sees. 1-3. The right of bongj:uwu^s- 
sessio was introduced by the praetor for the purpose of correcting 
the old law. Not only did the praetor correct the old law in this 

*L. Cincius was a contemporary of Cicero. 
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way with respect to inheritances of intestates, as was said above, 
but also wiih respect to the inheritances of those who ha ve died 
after making a testamen t. For if an after-born- person not a mem- 
ber oi the household was appointed heir, although he could not 
enter upon the inheritance by the ins chiile, since the appointment 
was not valid, nevertheless he was made honorum possessor by the 
ills honorarium, that is to. say, because he was helped by the pfaetor. 
/f But today he is legally appointed heir according to our constitution, 
as being not unrecognized even by the iits ciuile, 

1. Sometimes, nevertheless, the praetor promises honor um pos- 
sessio neither for the purpose of correcting nor of contravening the 
old law, but rather for the purpose of confirming it. For he gives 
honorum possessio according to the will (secundum tahulas) also 
to those who were appointed heirs in a testament legally made ;like- 
wise he calls sui heredcs and agnates to ho n o rii m p ossessio on intes- 
tacy. But, even apart from honorum possessio, the inheritance be- 
longs to them by the ius ciuile, 

2. Those, however, whom the praetor alone calls to the inheri- 
tance do not become heirs in strictness of law. For the praetor can 
not make an heir, for heirs exist only through statute or some like 
constitution of law, as for example by senatiisconsultum and im- 
perial constitutions ; but when the praetor gives them honorum pos- 
sessio they are set in the place of heirs and are called honorum pos- 
sessores. Moreover, the praetor has made many other degrees in 

/ giving honorum possessio in order to provide for this, t hat no one 
s hall die witjiout a successor ; for the praetor has expanded accord- 
ing to justice and equity the right of taking inheritances, established 
within very narrow limits by the law of the Twelve Tables. 

3. Moreover, the kinds of honorum possessio in case of testament 
are these: first, that which is given to children omitted, and is called 
"against the will" (contra tahulas) ; second, that which the praetor 
promises to all heirs properly appointed in writing, which is called 
therefore "according to the will" (secundum tahulas). And when 
he has first spoken of testaments, he passes on to intestates. And in 
the first place he gives honorum possessio, which is called unde liheri 
to sui heredes, and to those who are numbered with the sui heredes 
by the edict of the praetor; in the second place to the statutory 
heirs; in the third place to the ten persons whom he was wont to 



if4 ftEADlNGd IK ftOMAN LAW. 

prefer to a manumitting stranger.* Moreover, the ten persons are 
these: father, mother, grandfather, grandmother, as well paternal 
as maternal; likewise son, daughter, grandson, granddaughter, as 
well by a son as by a daughter; brother, sister, whether on the 
father*s side or the mother's. In the fourth place, to the nearest 
cognates. In the fifth place according to the provision ''turn quern 
ex familia"^ In the sixth to the patron and patroness and their 
children and parents.^ In the seventh to husband and wife. In the 
eighth to the cognates of a manumittor. 

Ulpian, Rules, XXVIII, 13. Bonorum po ssessio is ^iven either 
cum Te ov_sine_jej cum re when he wHo r eceives it may hold the 
estate with effect; sin e re when anoth er m ay wrest the inheritance 
from him 6y the ius ctuile. 

Sal'kowski, Institutionen, sec. 183. The praetorian edict set 
up certain classes (ordines) of those entitled to inherit, to whom the 
bonorum possessio is given upon a petition being presented by them 
within certain intervals, so that, if no one of the preceding class 
claims the bonorum possessio, it is offered to the following class 
(successio ordinum). Both the heirs under the ius ciuile, to whom 
it is merely \itilis {interdictum quorum bonorum) and persons not 
entitled by the ius ciuile, to whom it is necessary, are called to the 
bonorum possessio. As against the heir by the ius ciuile the bon- 
orum possessio granted to persons not entitled by the ius ciuile was 
originally sine re, but after the principles by which the praetor was 
guided in setting up classes for inheritance had taken deep root in 
general legal opinion (which indeed only adapted the praetor's edict 
to its own principles), it had naturally to be converted into bonorum 
possessio cum re, ^ ' 

The following are the several classes for inheritance [of free- 
bom persons according to the edict.] 

I. Unde liberi, that is, the siii heredes and children severed from 
the household by capitis deminutio, and so in particular those whom 
the decedent had emancipated. . . . 

^ I. e. in case of an intestate freedman, superseding the statutory succession 
of the patron : Ulpian, Rules, XXVII, sec. 1. "The inheritance of intestate 
freedmen belongs first to their sui heredes^ then to those whose freedmen they 
are, such as patron or patroness or the children of the patron.*' 

*This provision of the edict is supposed to have run : " Then I will call the 
one who should come next out of the household of the patron." 

'That is, if by capitis deminutio they would not come legally in the fifth 
category, and there was none to take in that category. 
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2. UndjiMgitimi, that is, the heirs according to the ius citiile. . . 

3. Unde cognati (bonorum po^sessio proximitatis nomine), that 
is, the blood-relatives of the decedent (for example, children of a 
daughter) including liheri and agnati according to proximity of 
degree. .... 

4. Unde uir et uxor, that is, the survi vor of the spouses. 

Sec. 91. Successionunder the les^islation of Justinian. Sohm, 
sec. III. 

Salkowski^ Institutionen, sec. i86. The tendency of the later 
very fruitful imperial legislation always went in the direction of 
obtaining increased recognition of the cognatic right of inheritance. 
But since it nevertheless left the existing principle of succession 
intact, and did not disturb the old framework of the civil and prae- 
torian classes for inheritance — because it was restricted to th^ me- 
chanical insertion therein of all innovations, so far as was prac- 
ticable — a condition of law was developed out of this which was 
characterized by medley and confusion, as well as by great profu- 
sion of controversies and intrinsic contradictions that scarcely ad- 
mitted of solution. Justinian was the first comprehensively to 
reshape the law of intestate inheritance, after he himself by many 
semilegislative measures had in vain endeavored to reform it. This 
he did by Nov. ii8 (543 A.D.) — the rules of which were supple- 
mented by Nov. 127 — ^and, by basing it solely o n cognatio n (in- 
cluding adoption), he restored to the 'law of inheritan ce long-lost 
inner unity and perspicuity. 

In the latest law of intestate inheritance, there are four classes 
of persons entitled to inherit, with successio ordinum, partly also 
successio graduum, running through them. 

The first class : descendants of the decedent, without reference to 
proximity of degree, but with exclusion of the more remote degree 
by the nearer in the same stock, e. g. of the grandchild by its father. 
In their case, the division in stirp^ s_^oht2Lins. 

The second class: ascendants according to proximity of degree; 
brothers and sisters fully related and children of deceased brothers 
and sisters fully related. Equally near ascendants divide in lineas. 
When there are both ascendants and brothers and sisters, division 
injca^ita^ comes in. Where there are brothers and sisters and chil- 
dren of deceased brothers and sisters, division is made m s tirpes. 

The third class : brothers and sisters of the half-blood and children 
of deceased brothers and sisters of the half-blood. 
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The fourth class : the remaining collateral relations of the deced- 
ent, according to proximity of degree, and without restriction to 
aay remote degree ; those equally near inherit p (ir capi ta. The uncle 
always precedes the grand nephew and cousin, the nephew the uncle. 

The praetorian law of i^iheritance of spouses was retained as sub- 
sidiary. (Whitfield's translation.) 

Sec. 92. Testamentary succession. Sohm, sec. 112. 
Gaius, II, sees. 101-4, 1 1 5-17, 119. 

101. Now in the -beginning there were two kinds of testaments. 
For men used to make a testament either at the called comitia (com- 
itiis calatis), which comitia were appointed twice a year forlhaking 
testaments, or inprocinctu^ that is, when they took up arms for the 
purpose of war; for procinctus is an army prepared and armed. 
And so they used to make the one in peace and in repose, the other 
when about to go out to battle. 

102. At length there was added a third kind of testament, which 
is acted with coin and balan ce. For one who had not made a testa- 
ment calatis comitiis nor in procinctu, if threatened with, sudden 
death, used to give his household, that is, his patrimony, to a friend 
by mancipation and to tell him what he wished given to each person 
after his death ; which testament is called one by coin and balance 
because it is made by mancipation. 

103. But the two former kinds of testaments have fallen into 
desuetude; for that kind alone is retained in use which takes place 
with coin and balan ce. Certainly now it is made otherwise than 
was formerly the custom. For formerly the purchaser of the house- 
hold (familiae emptor) y that is, the one who received the household 
from the testator in mancipation, obtained the place of heir, and on 
this account the testator directed him what he wished given to each 
after his death. But now one person is appointed heir by the testa- 
ment, upon whom also the legacies are charged, another is employed 
as purchaser of the household by way of form in im itation of the 
old law. , 

104. And this transaction is carried on thus : He who makes the 
testament, having called in, as in other mancipations, five Roman 
citizens of the age of puberty and a Hbripens, after he has written 
the tablets of his testament, mancipates his household to some one 
by way of form, in which transaction, the purchaser of. the house- 
hold uses these words: "Be your household and estate purchased 
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by me into my charge, ward, and custody, in order that you may 
lawfully make a testament according to the public statute,^ v^^ith 
this coin," and, as some add, ''and with this bronze balance." Then 
he strikes the balance with the coin, and gives the coin to the tes- 
tator, as if by way of price. Then the testator, holding the tablets 
of the testament, speaks thus : "This estate, just as are written in ' 
these tablets and this wax, thus I give, thus I bequeath, thus I de- 
clare, and thus do you, O Quirites, bear testimony for me." And 
this is called nuncupatio, for nunciipare means to declare publicly; 
and certainly what the testator has written specially in the tablets 
of the testament, those things he appears to confirm and publish by 
the general statement. 

115. Nevertheless, in order that a testament be valid by th e ius 
ciuil e, the ceremonial which we have explained above w^th respect 
to sale of the household and witnesses and public declarations does 
not suffice. 

116. Before all things we must inquire whether appointment of 
an heir was made in solemn form ; for if the appointment was made 
otherwise, it avails nothing to ^ell the household of the testator, and 
to summon witnesses, and to declare the testament publicly in the 
manner we have set forth above. 

117. Moreover, this is the solemn form of appointment: "Let 
Titius be heir." But this also seems now approved : "I order Titius 
to be heir." But this is not approved : "I wish Titius to be heir." 
But these also are disapproved by most: "I appoint Titius , heir," 
likewise : "I make him heir." 

119. But the praetor, if the testament is sealed with the seals of 
seven witnesses, promises to the heirs written therein bonortim pos- 
sessio according to the tablets of the testament; and if there is no 
one to whom the inheritance belongs on intestacy by statutory right, 
such as a brother born of the same father, or a father^s brother or a 
brother's son, the heirs appointed will be able to hold the inheritance. 
For the law is the same also, if for any other cause the testament 
is invalid, as for example, because the testator has not sold his house- 
hold or has not spoken the words of nuncupation. 



^That is, XII Tables, V, 3: "As he has willed about his estate and the cus- 
tody of his property, so be the law." Also XII Tables, VI, 1: "When he 
shall make nexinn and mancipium, what lie declares publicly (nuncupiss f), so 
he the law." Compare the old conveyance to u^es to be named in a will of the 
common law. Blackstone, Commentaries, II, 874-75. 
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Institutes^ II, lo, sees. 2-4. 

2. But, indeed, the forms of testament aforesaid belong to the ius 
ciuile. But afterward, by the edict of the praetor, another form of 
making testaments was introduced; for by the iu s honorariu m no 
mancipation was required, but the seals of s even witnesses suffi ced, 
whilejbx the ius ciuik the seals of witne sses were jiot necessa ry. 

3. But when gradually, as well by custom as tiy amendment of 
the law by constitutions, the civil and the praetorian law began to 
be brought into accord, it was enacted that at one and the same time 
(which in a way the ius ciuile required), seven witnesses being sum- 
moned, the will be made by signature of the witnesses (which was 
taken from constitutions) and their seals impressed thereon (ac- 
cording to the praetor's edict). So that this rule of law seems to 
be three-fold in origin, as the witnesses, indeed, and their presence 
at one time for the purpose of executing the testament come from 
the ius ciuile, but the signatures of the testator and the witnesses are 
introduced from observance of the imperial constitutions, the seals, 
however, and the number of witnesses, from the edict of the praetor. 

4. But to all these this was added by our constitution in order to 
insure the genuineness of testaments and that no fraud interpose, 
that the name of the heir be written by the hand of the testator or 
one of the witnesses, and all things proceed according to the tenor 
of that constitution. 

Institutes, II, 13. Nevertheless, in order that a testament be 
wholly valid, (he observance that we have explained above does not 
suffice. But he who has a son in potestas ought to take care that 
he appoint him heir or disinherit him by name. Otherwise, if he 
passes over him in silence, he. makes his testament to no purpose, so 
far, indeed, that even if the son dies while the father is alive, no one 
can be heir under this testament, because that testament was invalid 
from the beginning. But it was not so held anciently with respect 
to daughters or other children of either sex descended through the 
male sex; but if they were not appointed heirs or disinherited, the 
testament was not invalidated, indeed, but a right of attaching^ for 
a certain share was allowed to them. But it was not necessary for 
parents to disinherit these persons by name, but it was permissible 
to do this generally (inter ceteros), 

I. Now one is held to be disinherited by name if he is disinherited 
thus, "let Titius my son be disinherited"; or thus, "let my son be 

*That is of attaching thennselves to the inheritance for the share. In other 
. it was charged with the share for them. 
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disinherited"; without adding his proper name, that is, if there is 
no other son. Also after-born children must either be appointed 
heirs or disinherited. And in this the condition of all is equal, that 
the testament indeed is valid in case an after-born son or any other 
child, whether of the male or female sex, has been passed over, but 
afterwards it is broken by the agnation of the__ai ter-born chil d, and 
for that reason becomes wholly^ ineffectual. And so if a woman, 
from whom an after-born child was hoped for, miscarries, there is 
no impediment to the appointed heirs entering upon the inheritance. 
But persons of the female sex were wont to be disinherited either 
by name or generally. Provided, nevertheless, if they are disin- 
herited generally something is bequeathed them, lest they appear to 
have been passed over through forgetting them; but after-born 
males, that is, a son and so on, it is held, can not be disinherited 
lawfully unless disinherited by name, to-wit, in this way: "What- 
ever son shall be born to me, let him be disinherited." 

2. Moreover, those who become sui heredes of their parents by 
quasi-agnation, by succeeding to the place of a suus heres, are in 
the position of after-born. As for instance, if one has a son in po- 
testas and by him a grandson or granddaughter, because the son 
precedes in degree, he alone has the rights of a suus heres, although 
the grandson and granddaughter by him are also in the same po- 
testas; but if his son dies during his lifetime, or in any other way 
goes out of his potestas, the grandson or granddaughter begins to 
succeed to his place, and in that way acquires the rights of sui 
heredes by quasi-agnation. Lest, therefore, his testament be broken 
in that way, just as the testator ought either to institute his own 
son heir or to disinherit him by name, lest he do not make his testa- 
ment lawfully, so also it is necessary for him either to appoint as 
heir or disinherit a grandson or granddaughter by a son, lest per- 
chance, the son dying in his life, the grandson or granddaughter by 
succeeding into his place break the testament by quasi-agnation. 
And this is provided for by the lex lunia Uelleia,^ in which at the 
same time a form of disinheriting is shown after the manner of dis- 
inheriting after-born children. 

3. By the ius ciuile it is neither necessary to appoint as heirs nor 
to disinherit emancipated children, because they are n ot suijiered es. 
But the praetor commands all, as well of the female sex as of the 

*A statute of the first century A.D. 
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male, if they are not appointed heirs, to be disinherited, tho^e of 
the male sex by name, but those of the f emale sex g-enerallv . But 
if they are neither appointed heirs nor disinherited in the manner 
we have stated, the praetor promises them boiwrum possessio con- 
trary to the tablets of the^ testament. 

4. Adopted children, so long as they are in the potestas of the 
adoptive father, have the same rights as those acquired from lawful 
marriage; and so they must be appointed heirs or disinherited ac- 
cording to what we have explained as to actual children. But on 
emancipation by the adoptive father, they are numbered among the 
children neither by the ius cinile nor so far as relates to the praetor's 
edict. Wherefore it happens that, on the other hand, so far as re- 
lates to the actual parent, as long, indeed, as they are in the adoptive 
family, they are held to be in the category of strangers, so that it is 
necessary neither to appoint them heirs nor to disinherit them. But 
when they have been emancipated by the adoptive father, then they 
begin to be in the same situation in which they would be if they 
had been emancipated by the actual father himself. 

5. But these doctrines, indeed, antiquity introduced. Our consti- 
tution, however, considering that in this right there is no difference 
between males and females, since each person alike performs the 
duty of nature in the procreation of men, and by the ancient law 
of the twelve tables all alike were called to successions upon intes- 
tacy, which also the praetors seem afterward to have followed, has 
introduced a simple and uniform law both as to sons and daughters 
and other persons descending through the male sex, not only born 
but after-born. So that all, whether sui hcredes or emancipated, 
must either be appointed heirs or disinherited by name, and shall 
have the same effect in invalidating the testaments of their parents 
and taking away the inheritance which sons, whether sui heredes 
or emancipated, have, whether they are already born or in the womb 
at the time of execution and born afterwards. . . 

6. But if a soldier occupied in an expedition makes a testament 
and has not disinherited his children, already born or after-born, 
by name, but has passed them over, not being ignorant whether he 
had children, it is provided by constitutions of the emperors that 
his silence shall stand for a disinheritance by naxne. 

7. A mother or maternal grandfather does not necessarily have 
to appoint children heirs or disinherit them, but may omit them, 
for silence of a mother or of a maternal grandfather or of other 
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ascendants on the mother's side^ do es as much as disiiih eritance Jbv 
a father. For it is not necessary for a mother to disinherit a son 
or~craughter nor for a maternal grandfather to disinherit a grand- 
son or granddaughter by a daughter, if not appointed heir, whether 
we inquire of the ins ciuile or of the edict of the praetor in which 
he promises bonorum possessio contrary to the tablets of the testa- f 
ment to omitted children. But another rem^edy is reserved for them, 
which will be shown to you a little later. 

Institutes^ II, i8. Because parents frequently either disinherit 
or omit their children without cause, it has come to be the practice 
that children who complain either that they have been disinherited 
inequitably or that they have been passed over inequitably may bring 
an action of inofficious testament (de testaynento inoiUcioso) , on 
this theory, that they were not of sound mind when they ordained 
the testament. This means, however, not that he was truly insane, 
but that he made the testament in a legal manner, i ndeed, but not 
in accordance with the duty of piet y; for if he is truly insane, the 
testamentis vbid^ 

1. Moreover, not only are children permitted to attack the inoffi- 
cious testaments of parents, but parents those of children. A sister 
also and a brother are preferred by the sacred constitutions to in- 
famous persons appointed heirs ; therefore they can not proceed 
against all heirs. And so beyond brothers and sisters cognates can 
not in any way either bring the action or, having brought it, succeed 
therein. 

2. Moreover, both natural children and adopted children (accord- 
ing to the classification of our constitution) can bring the action of 
inofficious testament only in case they can not come_at thejgoods 
of the deceased by any other right. Forthose who come to the 
wKoIe inheritance or"a part ot it by another right can not bring an 
action of. inofficious testament. After-born children also may bring 
the action of inofficious testament if they can come at the property 
by no other right. 

3. But these rules are to be taken thus, that they apply if nothing 
at all has been left them bv the testators in their testaments. Which 
rule our constitution introduced out of respect for nature. If, then, 
any part of the inheritance or any property has been left to them, 
the complaint of inofficious testament ceasing to lie, that which they 
lack is made up to them up to one-fourth of their statutory share, 
even if the testator did not add that their portion should be increased 
according to tlie appraisal of a good man. 
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4. If a tutor has accepted, in the name of a pupil whose affairs 
he was conducting, a legacy given the pupil by the tutor's own 
father, when nothing was left to the tutor himself by his father, 
nevertheless he may bring an action on his own account on the 
ground of his father's inofficious testament. 

5. But if, on the contrary, he brought an action of inofficious 
testament on behalf of his pupil, to whom nothing had been left, 
and was defeated, he does not lose a legacy left to him personally 
in the same testament. 

6. Therefore one ought to have a fourth in order that he may not 
bring an action of inofficious testament, either by right of inheri- 
tance, or by the right of a legacy or testamentary trust (Udeicom- 
misstint), or because the fourth was given him mortis causa or inter 
uiuoSj but as to gifts inter uiuos only in those cases of which our 
constitution makes mention, or in other modes which are contained 
in the constitutions. 

7. What we have said about a fourth, moreover, is to be under- 
stood thus, that whether there was one or were several who could 
bring an action of inofficious testament, one-fourth can be given to 
them to be distributed pro rata, that is, for each share one-fourth. 

Salkowski, Institutionen, sec. 190. By Novel 115 (A.D. 
542) the prior law of praetcritio and of the parS legitima was. unified 
in the following manner: 

1. Ascendants thenceforth could no longer either pass over or 
disinherit their descendants nor vice versa, not even 'by legacy of 
the pars legitima, except on certain statutory grounds to be stated 
in the testament itself and to be proved by the appointed heir. Of 
these grounds for exclusion on account of grave fault there are 
fourteen for disinheriting of descendants, eight for disinheriting of 
ascendants. 

2. In case of omission or groundless disinheriting of a necessary 
heir — even if something is left him in some other way — invalidity 
of the testament with respect to the appointment of an heir and 
pure intestate succession shall result, provided the necessary heir 
who has been injured takes the proper steps (contested or so-called 
relative nullity) ; but the remainder of its contents, such as ordain- 
ing of legacies, guardianships, and the like, are upheld. Those who 
have been disinherited or omitted establish their rights by the hered- 
itatis petitio. 
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3. If the necessary heirs are instituted, but for less than the pars 
.egitima, they can only denund of the other testamentary heirs that 
ihey make good the deficiency. 

4. With respect to brothers and sisters' of the decedent, the old 
law was retained. 

French Civil Code, arts. 976, 913-916, 920. 

976. When a testator desires to make a mystic or secret will, he 
shall be obliged to sign the instrument, whether he has written it 
himself or whether he has caused it to be written out by another 
person. The paper containing his will, or the paper used as an en- 
velope, if there is one, shall be closed and sealed. The testator shall 
present it thus closed and sealed to the notary and to six witnesses 
at least, or he shall have it closed and sealed in their presence ; and 
he shall declare that the contents of this paper are his will, written 
and signed by him, or written out by another person and signed by 
him. The notary shall draw up a certificate of subscription which 
shall be written out on this paper, or on the sheet used as an en- 
velope; such certificate shall be signed as well by the testator as by 
the notary, and also by the witnesses. All of which shall be done 
without interruption and without attending to other business; and 
in case the testator should not be able to sign the certificate of su- 
perscription, owing to a cause having arisen since the signing of 
the will, the declaration which he makes thereof shall be mentioned, 
and in such case it shall not be necessary to increase the number of 
witnesses. 

913. Advantages resulting from donations inter vivos or from 
wills can not exceed one-half of the property of the person who has 
made such dispositions, if he leaves only one legitimate child at his 
death; one-third if he leaves two children; one-fourth if he leaves 
three or a greater number. 

914. Are included in the foregoing article under the name of 
children descendants of whatever degree ; nevertheless they are only 
counted for the child whom they represent in the succession of the 
person who has disposed of the property. 

915. Advantages resulting from donations inter vivos or from 
wills can not exceed one-half of the property, if, in case there are 
no children, the decedent leaves one or more ascendants in each of 
the paternal and maternal lines, and three-quarters if he leaves as- 
cendants in one line only. The property thus reserved for the bene- 
fit of ascendants shall be taken by them in the order in which the 
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law calls them to inherit ; they shall alone be entitled to this reserve 
in all cases in which a division with collaterals would not give them 
the proportion of the property secured by such reserve. 

916. If there are no ascendants and descendants, advantages by 
donations inter vivos or by wills can exhaust all the property. 

920. Donations, either inter vivos or mortis causa, which exceed 
the portion of property which can be disposed of, shall be reduced 
to that portion when the succession becomes open. 

Erskine^ Principles of the Law of Scotland, Bk. Ill, tit. 
IX, sec. 6. If a person deceased leaves a widow but no child, his 
testament, or, in other words, the goods in communion, divide in 
two; one-half goes to the widow, the other is the dead's part (i. e. 
the absolute property of the deceased), on which he can test, and 
which falls to his heirs in mobilibus if he dies intestate. Where he 
leaves children, one or more, but no widow, the children get one- 
half as their legitim, the other half is the dead's part, which falls 
also to the children if the father has not tested upon it. If he leaves 
both widow and children, the division is tripartite; the wnfe takes 
one-third by herself; another falls as legitim to the children, equally 
among them, or even to an only child, though he should succeed to 
the heritage; the remaining third is the dead's part. These rights 
of the widow and children are not, properly speaking, either rights 
of succession or claims of debt against the deceased. They are, 
rather, burdens laid on the executor or general disponee. 

Berniioft, das Burgerliche Rectit (in Birkmeyer, Ency- 
klopadie der Rechtswissenschaft), sec. 255. Testaments can 
be made in private or public form. 

1. For a private testament there suffices an instrument written 
out and subscribed by the testator with his own hand, with addition 
of the place and date, without any further formality (Code, sec. 
2831, under 2). On demand, these dispositions must be taken into 
official custody for safe-keeping (Code, sec. 2248). 

2. The public testament is made (Code, sees. 2232-37) : 

(a) Before a judge with the clerk of a court or two witnesses; 

(b) Before a notary with a second notary or two witnesses. 
The making of the testament (Code, sees. 2238-42) may take 

place oraAly (testamentum aptid acta conditiim) or in writing {testOr- 
mentiim judici oblatum). The written dispositions may be deliv- 
ered open or sealed, and it is immaterial by whom it is written. 
The presence of the persons participating is necessary during the 
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whole transaction, and the drawing up of a protocol in the German 
language. 

The Same^ sec. 281. The right to a statutory share (Code, sees. 
2303-38) is the right of certain near relatives of the decedent to a 
specified part of the value of the inheritance. It never gives a right 
to succession, but only an obligatory right against the heir, and may 
be described as a statutory, unavoidable legacy. Dispositions mortis 
causa which are made to the injury of a right to a statutory share 
are valid, but the injured person entitled has an obligatory right 
against those who become heirs, which takes precedence of legacies 
and charges. The gift of the statutory share by the testator is, in 
case of doubt, not the institution of an heir, but a legacy (Code, sec. 

2304)- 

Sec. 93. Substitution. 

Institutes, II, 15, pr. and sec. i. On vulgar substitution (de 
uulgari substitutione) . Moreover, one may make several degrees of 
heirs in his testament, as, for example, "if so-and-so will not be 
heir, let so-and-so be heir"; and the testator may substitute suc- 
cessively as much as he wishes, and in the last place, as a protection, 
•institute a slave as necessary heir. 

I. And several may be substituted in the place of one, or one in 
the place of several, or one for each one ; or those who are instituted 
heirs may be substituted each to the other. 

Institutes^ II, 16, pr. and sees. 1-2. O n pupillar substitution 
(de pupillari substitutione). One may substitute for his children 
under the age of puberty whom he has in his potestas, not only in 
the manner we have explained above, that is, that if they do not 
become his heirs another shall be his heir, but further than this, so 
that, although they become his heirs, if they die while under the age 
of puberty, some one sha ll be th eir heir. As, for example, if some 
one should speak in this way : "Let hiy son Titius be my heir. If 
my son shall not be my heir or shall be my heir and shall die before 
he comes into his own tutelage (that is, before he arrives at pu- 
berty), then let Seius be heir." In which case, if indeed the son does 
not become heir, then the person substituted becomes heir to the 
father; but if the son becomes heir and dies before puberty, the 
person substituted becomes heir to the son himself. For it has been 
established by custom that when persons are of the age in which 
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they ^n not make testaments for themselves, their parents may do 
so for them. 

1. Moved by this principle, we have also placed a constitution in 
our code by which it is provided that those who have children or 
grandchildren or great-grandchildren of any sex or age who are 
mentally defective, even if of the age of puberty, may substitute 
certain persons for them after the manner of pupillar substitu- 
tion. But if they recover, said substitution becomes invalid, and 
this after the example of pupillar substitution which becomes in- 
valid after the pupil reaches adolescence. 

2. Therefore in pupillar substitution ordained in the manner ex- 
plained above there are, in a sense, two testaments, one of the father, 
the other of the son, as if the son himself have instituted his own 
heir; or certainly there is one testament for two subject-matters, 
that is, two inheritances. 

Sec. 94. Bequest {Jegodum), Sohm, sees. 11 5- 16. 
Gaius, II, sees. 192-97, 2ioi-^, 209-14, 216-21, 224-27. 

192. Now the kinds of legacies are four, for we bequeath either 
p er uindicationem or per d amnatione m or sinendi modo or per 
praeceptionem, 

193. We bequeath per uindicationem in this manner : "To Titius, 
for example, **I give and bequeath {^do, lego) the slave Stichus. 
But if either word is employed, for example, "I give" or "I be- 
queath," there is equally a legacy per uindicationem. Likewise, as 
is generally held, if a legacy is made thus : "let him take," or thus : 
"let him hold for himself," or thus: "let him acquire," there is 
equally a legacy per uindicationem. 

194. For this reason, moreover, it is called a legacy per uindicch 
tionem, because, after entry upon the inheritance, the thing imme- 
diately becomes the property of the legatee by legal title (ex iure 
Quiritium) ; and if the legatee seeks to recover that thing either 
from the heir or from any one else who possesses it, he ought to 
bring a uindicatio, that is, set out in his intentio that the thing is his 
ex iure Quiritium, 

195. In this respect alone the authorities differ, that Sabinus, in- 
deed, and Cassius and the rest of our preceptors hold that what is 

; thus bequeathed becomes Immediately the property of the legatee 
when the inheritance is entered upon, even though he is ignorant 
the legacy has been left to him ; and if after he knows of it and has 
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repudiated it, then only is it as if there had been no legacy. Bjut 
Nerua and Proculus and the other authors of that school think the 
thing does not become the property of the legatee otherwise than if 
he has willed it shall belong to him. But today, by i constitution of 
the emperor Antoninus Pius, we seem rather to follow the doctrine 
which Proculus held. For when a Latin had been bequeathed per 
uindicationem to a colony, he said: "Let the decuriones deliberate 
whether they wish him to belong to them, just as in case he had 
been left to an individual."^ 

196. Now these things only are bequeathed legally per uindica- 
tianem which are the property of the testator himself ex iure Quir- 
itium. But as to those things, indeed, which consist in weight, num- 
ber, or measure, it is held to suffice if at the death of the testator ^ 
they are his ex iure Quiritium, such as wiae, oil, grain, or coin. 
But other things, it is held, ought to be the testator's ex iure Quir- 
itium at each time, that is, both when he made the testament and 
when he died; otherwise the legacy is invalid.^ 

197. But clearly this is so by the ius ciuile. Afterwards, how- 
ever, on the motion of the emperor Nero, a senatusconsultum was 
made by which it was provided that if any one bequeathed a thing 
that had never been his, the legacy should be valid as if it had been 
left in the most effective way. Moreover, the most effective way is 
a legacy p er damfiati onem, by which form of legacy even the prop- 
erty of another may be bequeathed, as will appear below. 

201. We bequeath per damnationem in this way: "Let my heir 
be condemned (damnas esto) to give my slave Stichus." But if it is 
written "let him give" (dato) there is a legacy per damnationem, 

2Q2. And by this kind of legacy even the property of another 
may be bequeathed, so that the heir is obliged to buy and turn it 
over or to pay its value. 

203. Also a thing which is not in existence may be bequeathed 
per damnationem, if only it is to come into existence, such as the 
fruits which shall grow in a certain farm or the offspring of a cer- 
tain female slave. 

204. Moreover, what is thus bequeathed, upon entry on the in- 
heritance, even though it is bequeathed absolutely, is not, as in case 

^ Compare a similar question at common law as to the effect of conveyance 
of land to a grantee who has no knowledge of the conveyance. Thompson v. 
Leach, 2 Vent. 198 ; Read v. Robinson, 2 Watts & Serg. 331. 

2 Compare the common law rule as to devises and legacies of aft^r-acquired 
property. Blackstone, Commentaries, II, 378. 
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of a legacy per uindicationem, acquired at once by rfie legatee, but 
none the less belongs to the heir; And for this reason the legatee 
ought to bring an action in personam, that is, ought to say in his 
intentio that the heir is bound to give to him ; and then the heir, if it 
is a res mancipi, ought to give by mancipation or by cessio in iure 
and to deliver possession ; if it is a res nee mancipi, it suffices if he 
delivers it. . . 

209. We bequeath j^j^uii-wwuifl^thus : "Let my heir be con- 
demned to permit Lucius Titius to take and hold for himself the 
slave Stichus." 

210. Which kind of legacy has indeed more force than a legacy 
per uindicationem but less than one per damnationem. For in this 
manner the testator can make a valid legacy n ot_only of his own 
property^ut also o f t^ at of ^'*' ^f^r; w^'^'^ T^fh^ r.^hf^r hand, per 
uindicationem he can not bequeath any but his own property, and 
per damnationem he can bequeath the property of any stranger. 

211. But if at the time of the testator's death the tEing belonged 
either to the testator himself or to the heir, clearly the legacy is 
valid, even though it belonged to neither at the time of making the 
testament. 

212. But if that thing began to be the property of the heir after 
the death ofthe testa tor, it is a_question whetherJheJegac^Lis^alid. 
And niost authorities hold it is invalid. What takes place then? 
Although one has bequeathed a thing which was neither ever his 
nor afterward ever began to be his heir's, by the senatusconsultum 
Neronianum it is looked upon the same as if it had been left per 
damnationem, 

' 213. Now just as a thing bequeathed per damnationem does not 
become the property of the legatee immediately after entry upon the 
inheritance, but remains the property of the heir u ntil the heir makes 
7 i t the leg atee's either by mancipation or by cessio in iure, so also is 
( the law in case of a legacy sinendi modo; and for this reason the 
action on account of this legacy is also in personam: "Whatever 
the heir ought to give or to do according to the testament." 

214. But there are some who think the heir is not considered 
bound by this legacy to mancipate or to make cessio in iure or to 
deliver, but that it suffices that he allow the legatee to take the 
thing; because the testator has commanded him nothing more than 
that he permit, that is, that he allow the legatee to take the thing 
for himself. 
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2i6. We bequeath per praeceptionem in this way: "Let Lucius V 
Titius take first (praecipito) the slave Stichus." 

217. But our preceptors, indeed, think a legacy can not be made 
in this way to any one except to one who in some part is appoint ed 
heir. For praecipere means to take first, which only happens in the 
case of one who has been instituted heir in some part because he 
will have the legacy first, outside of his share of the inheritance. 

218. And so if the legacy was to a strang er, the legacy is invalid, 
so much so that Sabinus held it could not even acquire validity 
from the senatusconsultum Neronianum; for, he says, by that sen- 
atusconsultum only those legacies are validated which are invalid 
by the ins ciuile for error in the words used, not those which are 
not due on account of the very person of the legatee. But lulianus 
and Sextus held that even in this case the legacy was validated by 
the senatusconsultum, for that it happened from the words even in 
this case that the legacy was invalid by the ius ciuile is manifest 
from this, that the legacy could have been given him leg^ally; by 
other words, such as per uindicationem or per damnationem or 
sinendi modo; then, again, a legacy is invalid for defect of the per- 
son when a legacy could not be given to him to whom the legacy 
was made in any manner, as for instance to a foreigner to whom 
there is no power of giving by will (testamenti factio^, in which 
case the senatusconsultum clearly does not apply. 

219. Likewise our preceptors think that he to whom the legacy 
was given can recover what was bequeathed to him in this way by 
no means except a proceeding to partition the household (iudicium 
familiar erciscundae) which is wont to be used among heirs to par- 
tition the inheritance, that is, to divide it. For it is involved in the 
duty of the index that he a djudge to hi m w hat was bequeathed him 
P ^r j>raece t>tionem, 

220. Whence we understand that according to the opinion of our 
preceptors nothing can be bequeathed per praeceptionem unless it 
belonged to the testator ; for no other property than the inheritance 
is involved in this proceeding. And so if the testator bequeathed 
property not his own in this manner, by the ius ciuile, indeed, the 
legacy was invalid ; but it is validated by the senatusconsultum. . . 

221. But the authorities of the other school think a legacy may 
be made per praeceptionem even to a stranger, just as if it was writ- 
ten thus: "Let Titius take (capito) the slave Stichus, the added 
syllable prae being surplusage; and therefore the thing seems to b^ 
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bequeathed pei^ uindicationem. And this opinion is said to be con- 
firmed by a constitution of the emperor Hadrian. 

224. But formerly, indeed, it was permissible to use up the entire 
estate in legacies and gifts of freedom, and not to leave anything 
to the heir beyond the empty name of heir; and a law of the XII 
Tables seemed to permit this, by which it was provided that what- 
ever any one had willed concerning his property, that should be 
held lawful, in these words: "As he has bequeathed his property, 
so be the law." Therefore those who were appointed heirs ab- 
stained from the inheritance, and on that account many died 
intestate. 

225. And so the lex Furia^v fdiS passed by which, certain persons 
excepted, it was not permitted to others to take by way of legacies 
or mortis causa more than a thousand asses. But this statute did 
not accomplTsh what was mtended. For one who, for example, had 
a patrimony of five thousand asses could use up the whole patri- 
mony by bequeathing to five men a thousand asses each. 

226. Therefore later the lex Uoconia was passed by which it was 
provided that no one might take on account of l egacies or mortis 
causa more than the heirs took . From which statute, indeed, the 
heirs seemed clearly to have something ; but nevertheless nearly the 
same difficulty arose, for by distributing the patrimony among the 
persons of many legatees it was possible to leave so very little to 
the heir that it was not worth while to undertake the burdens of 
the whole inheritance for the sake of this advantage. 

227. And so the lex Falcid ia was passed^ by which it was pro- 
vided that he could not bequeath more THatT three-fourths. And so 
it is necessary that the heir have a fourth part of the inheritance. 
And we follow this law today. 

Institutes^ II, 20, sees. 1-3. 

1. And so a legacy is a certain gift left by the deceased. 

2. But formerly, indeed, there were four kinds of legacies: per 
uind\cationem, per damnationem, sinendi modo, per praeceptionem; 
and certain fixed words were assigned to each kind of legacies by 
which the several kinds of legacies were distinguished. But by 
constitutions of emperors the formality of words of this sort has 
been entirely done away with. Moreover, our constitution, which 
we made with great deliberation, desiring the intention of the de- 
ceased to be more effective, and favoring not their words but their 

» B.C. 89. 
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intention, has established that there shall be one nature for all leg- 
acies, and by whatever words anything is left, the legatees may 
recover it, not only by personal actions but even by action in rem 
or ^by .aLJ iypo t hecary actio n. . . "~" ' 

3. But we did not think we ought to stop at that constitution. 
For when we found antiquity limiting legacies strictly but indulg- 
ing a more liberal nature to testamentary trusts (fideicommissa) , 
which come more from the intention of the deceased, we held it\ 
necessary to assimilate all legacies to testamentary trusts, so that 
there is no difference between them, but what is defective in legacies, 
that is supplied from the nature of testamentary trusts, and if there 
is anything more effective in lega cies, through this the nature of 
testamentary trust is augmented. . . 

Sec. 95. TestaxnentAty trusts (^^detcommtssa). Sohm, sec. 117. 
Institutes^ II, 23-24. 
Tit. 23. On trust inheritances. 

Now let us pass to trusts. And first let us consider trust inheri- 
tances. 

1. Now it must be known that all trusts at first were not bind- 
ing, because no one was compelled against his will to carry out that 
as to which he was requested. For if men were leaving to those to 
whom they could not lawfully leave inheritances or legacies, they 
used to pommit them to the good faith of those who could take by 
will; and hence they were called Meicommissa, because they were 
constrained by no bond of law but only by the honor of those who 
were requested. Afterwards, first the emperor Augustus, having 
been moved several times by favor of particular persons or because 
some trustee was said to have been requested by the safety of the 
emperor, or because of the conspicuous perfidy of some trustees, 
commanded the consuls to interpose their authority. And because 
this seemed just and was popular, little by little it was turned into 
a permanent jurisdiction, and so great did the favor of these trusts 
become that in time a special praetor was created, who had juris- 
diction over trusts and was called praetor Udeicommissarms. 

2. In the first place, then, it must be known that it is necessary 
that some one be lawfully appointed heir in a testament to whose 
good faith it is committed that he turn over that inheritance to an- 
other; otherwise the testament in which no one is appointed heir is 
invalid. Therefore when some one has written: "Let Lucius 
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Titius be heir," he can add: "I request you, Lucius Titius, that as 
soon as you are able to enter upon my inheritance, you turn it over 
and deliver it to Gains Seius." Moreover, one may also request the 
heir to turn over a part ; and it is permissible to leave a trust either 
absolutely or upon condition or from a day certain. 

3. Moreover, when the inheritance has been turned over, none 
the less he who has turned it over remains heir ; but he who receives 
the inheritance used to be held sometimes in the place of an heir and 
sometimes in the place of a legatee. 

4. And indeed in the time of Nero, when Trebellius Maximus 
and Annaeus Seneca were consuls, a senatusconsultum was enacted 
by which it was provided that if an inheritance had been turned 
over because of a trust, all actions which by the ins ciuile would lie 
for the heir and against the heir, should be allowed a lgp for h^'rn anr^ 
against him to whom the inheritance had been turned over acco rd- 
ing to the trust. After which senatusconsultum, the praetor began 
to give actio nes uti les to him and against him who received the in- 
heritance as if to an heir and against an heir. 

5. But because the appointed heirs, since in most cases they were 
asked to turn over either the whole inheritance or nearly the whole, 
used to refuse to enter upon the inheritance, because of no profit or 
very little, and on this account trusts were being destroyed, later, in 
the time of the emperor Vespasian, when Pegasus and Pusio were 
consuls, the senate decreed that he who had been requested* to turn 
over an inheritance might retain a fourth part just as by the lex 
Falcidia the right to retain it is conceded in the case of legacies. 
The same retention is permitted also out of single pieces of prop- 
erty left in trust. After which senatusconsultum the heir himself 
sustained the burdens of the inheritance, but he who received a part 
of the inheritance according to the trust was in the place of a lega- 
tee of a share (partiarius) , that is, of that sort of legatee to whom 
an undivided share of the goods is bequeathed. Which species of 
legacy was called partitio because the legatee shared the inheritance 
with the heir. * Wherefore the same stipulations that used to be in- 
terposed between the heir and the legatee of a share, were wont to 
be interposed between him who received a share of the inheritance 
according to a trust and the heir, that is, that both the gain and the 
loss of the inheritance should be shared between them pro rata. 

6. Therefore if the appointed heir was requested to turn over 
not more than three-fourths of the inheritance, then the inheritance 
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was turned over in accordance with the ^^^{it^jj:rpfi.^uliuni ff^ft^U 
lianum, and actiones hereditariae were given pro rata against each ; 



against the heir indeed, by the ius ciuile, but against him who re- 
ceived the inheritance, as if he were heir, under the senatuscon- 
sultum Trebellianum. But if he was requested to turn over more 
than three-fourths or even the whole inheritance, there was a case 
for the Mf^natuxrnn siuhuf^ ppgasiaftum ^ and the heir who had once 
entered upon the inheritance, if only he entered voluntarily, ^ 
whether he retained a fourth part or was unwilling fo retain it, him- 
self sustained all the burdens of the inheritance. But even when a 
fourth was retained, stipulations analogous to the stipulations partis 
et pro parte used to be interposed as if between the legatee of a 
share and an heir; if, however, he turned over the whole inheri- 
tance, the stipulations of bought and sold inheritance used to be 
interposed. But if the appointed heir refuses to enter upon the 
inheritance, because he says he suspects, it wjU be a loss to him, it is 
provided by the senatusconsultum Pegasianum that at the desire 
of him to whom he was requested to turn it over, by the command 
of the praetor he shall enter upon the inheritance and turn it over; 
and actions are given to him and against him who received the in- 
heritance the same as under the senatusconsultum Trebellianum. In 
which case there is need of no stipulations, because at the same 
time security is given to him who turned over the inheritance and 
the actiones hereditariae are transferred to him and against him 
who received the inheritance, both senatus consult a concurring in 
this respect. 

7. But because stipulations arising from the senatusconsultum 
Pegasianum displeased even antiquity itself, and that man of highest 
genius, Papinian, calls them captious in some cases, and simplicity 
in laws pleases us more than difficulty, therefore, all the resem- 
blances and diflferences of the two senatusconsulta having been 
brought before us, we have enacted, repealing the senatuscon- 
sultum Pegasianum, which was the later enacted, to give full scope 
to the senatusconsultum Trebellianum, so that trust inheritances \ 
shall be turned over according to it, whether the heir has a fourth 
by the will of the testator, or more, or less, or nothing at all; so 
that, however, when either nothing or less than one-fourth remains 
in his hands, he may, by our authority, retain one-fourth or what is 
lacking thereof, or recover it if paid, as if under the senatuscon- 
sultum Trebellianum, actions pro rata to their shares lying both 
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against the heir and against the beneficiary. But if he has turned 
over the whole inheritance voluntarily, all ac Hones hereditariae 
shall lie for the beneficiary and against him. And even that which 
was the chief subject-matter of the senatusconsultum Pegasianum, 
that when the appointed heir refused to enter upon an inheritance 
given to him, a necessity should be imposed on him of turning over 
the whole inheritance to a beneficiary desiring it and that all actions 
should pass to him and against him, this also we have transferred 
to the senatusconsultum Tr^bellianum, so that by this alone neces- 
sity is imposed upon tVie heir, if when he is unwilling to enter, the 
beneficiary desires the inheritance to be turned over to him, neither 
liability nor advantage r emaining with t he heir. . . 

10. Besides, an intestate who is about to die may request him to 
whom he knows his goods will belong either by statute law or by 
the praetorian law to turn over his whole inheritance or a part of it 
or something, such as a farm, a slave, a sum of money, to some one ; 
while on tli€ other hand legacies are not valid unless in a testa- 
ment. . . 

Tit. 24. On single things left in trust. 

Moreover, one may leave single things in trust, such as a farm, a 
slave, a garment, silver, coin; and may either request the heir him- 
self to turn it over to some one, or request a legatee to do so, al- 
though a legacy can not be imposed upon a legatee. . . 

3. Moreover, these words "are chiefly in use in trusts: "I beg" 
(peto), "I request'' (rogo), "I wish" (uolo), "I command" (man- 
do), "I commit to your good faith" (fidei tuae committo), which 
are as binding singly as if all are employed together. 
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